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(Deposition of James Joseph Warren.)

Q. When 3'ou and Mt. Mears were out there ex-

amining that ground the northerly end of the Victor

and in the vicinit}^ of what now appears to be the

southeast comer of the Oregon according to the

Allen survey, what if any old stakes, did you find at

the point where that southeast corner of the Oregon

appears there on that map ?

A. There was an old stake there that w^as of

Mears.' It [9] was located, an individual claim

by William A. Craig, which is now the Oregon peo-

ple claim it as a corner stake of the Oregon.

Q. When did you first set that stake?

A. I seen that stake when we were looking, a few

days before we located the Victor.

Q. Will you describe that stake as particularly

as you can as to the kind of wood it was, and whether

it was a stake or a tree, and how it was blazed and

how it was marked, as particularly as you can.

A. It was a tree about five feet high cut off, I

should say, and blazed I think on three or four sides,

I wouldn't be sure as to the fourth side, but I know

it w^as blazed on three sides. And of the three

blazes, each one would be of a surface of about four

inches.

Q. Do you think that tree w^as cut off about five

feet from the ground ?

A. Yes, it might have been a little higher, about

five feet six.

Q. What markings were on that? Quote the

markings as near as you recollect.

A. The markings was: There was one arrow
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pointing towards the <'reek, and another one point-

ing upstream, and Mears' name was on it, and lo-

cated by William A. Craig. I think I was the first

one that discovered that stake there that day and I

told Mears about it, and he said that he knew that

Craig had staked a claim there for him, but he didn't

know \vhere it was on the creek.

Q. Have you given everything that you can re-

member of the writing that was on that stake ?

A. Well, I don't know that I could remember any

more. There was other writing on it, the number

of the post was on it too. [10] I couldn't be sure

of what number was on it.

Q. Were there anj^ other stakes there at or near

that point at that time ?

A. Not right at that time there was not.

Q. Were there any Oregon markings upon it at

that time? A. No.

Q. Did you examine that post carefully?

A. Yes.

Q. At that time? A. I did.

Q. When did you next visit that particular place ?

A. Well, I couldn't say positively when. I was

there on several different occasions.

Q. You have already stated when it was that you

first saw it.

A. Prior to the location of the Victor.

Q. And that was in the early part of March,

1906?

By Mr. McGINN.—We object to that as leading.

Q. When was it ?
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A. Sometime in February, I think that was, in

1906.

Q. That is the first time you saw it?

A. Yes.

Q. Can you give any idea of w^hen you next saw

it?

A. Sometime in April, I think would be the next

time I saw it. I may have seen it before then, but

that is as near as I can remember. It was not later

than then when I seen it again.

Q. What was the occasion of your being there

then, do you remember ? A. When ?

Q. This time in April at this Mears stake.

A. We done some more work on the line down

there. The first line we blazed on the Victor w^asn't

straight and w^e went dow^n there and cut it wider.

Q. Who was with you at that time ?

A. There was Mears and Vernetti and myself.

[11]

Q. Where is Vernetti?

A. He is on Engineer Creek.

Q. What was the condition of that Mears stake at

that time as compared with the first time you saw" it ?

A. It w^as in the same condition.

Q. When did you next see it?

A. I don't know^ that I took any particular at-

tention to it after that until after the Allen survey.

Q. How long after the Allen survey did you first

go to that particular place and notice those stakes?

A. A few days afterwards, three or four days

afterwards, I think it was.



820 J. W. Thin ct (il. vfi.

(Deposition of James Josepli Warren.)

il When was that?

A. 'i'liat was in 1906—I eonldift l)e snre abont the

month.

Q. Can yon give tlie month approximately?

A. I wonldn't be snre Avhat month it was.

Q. Do yon remember being in town here to attend

a hiwsuit? Does that refresh j^onr mind?

A. Well, that country was burned in there during

the time we were in town. We were on a lawsuit

or else on the 4th of July. We had a lawsuit over

the Wild Cat»association and it was burned when we

were in tow^n.

Q. That part of the country w^as burned over, w^as

it ? A. Yes, sir.

Q. Any way after you went out there in August

or along there in 1906, you were again at that point

there where the Mears stake w^as, were you ?

A. Yes. When I w^ent down I heard that Allen

had made a survej^ there for the Oregon people and

I w^ent dowai to see the ground.

Q. Who was with you ?

A. I think Gaglione was with me.

Q. What did you find at the Mears' stake? At

what is now the [12] southeast corner of the Ore-

gon association according to the Allen survey?

A. At Mears' stake?

Q. Yes.

A. There was a survey post that Allen put there,

it was marked "Allen Surveyor" and

—

Q. What nmnber and what corner?

A. I couldn't tell the number that was on the

stake.
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Q. What corner did it purport to be by the mark-

ings? A. The southeast corner, I believe.

Q. That was an ordinary big survey post, was it?

A. Yes.

Q, Where did that stand with reference to this

other stake that you have been testifying about?

A. Not more than two feet away from it I don't

think.

Q. What stake was this that w^as two feet away?

A. Mears' stake.

Q. The same one you have been talking about?

A. Yes, but it was burned over.

Q. Tell as near as you can what changes had taken

place in that stake in the meantime?

A. Well, the trees around there had been burned

and killed by the fire, that w^as green. This stake

was somewhat drier and it burned it too. It didn't

burn it right dow^n, but it blackened it all over. It

vv^as charred considerable. And all the changes made

in the stake was that any writing that was on it was

all obliterated. You couldn't see any writing on it

at all.

Q. You couldn't see any writing on it at all?

A. No, none whatever. We examined it care-

fully to see if we could find any writing on it but

there was no writing. It w^as all blackened over on

the blazed part. [13]

Q. How was the stake as to the body of it, the

substance of it? Was it still firm or was it burned

partially in two or very much weakened and changed ?

A. It was firm, that is it was standing there. I
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don't think it eonld be knocked over very easily.

Q. In the first ]ilaco it was a pretty firm stick of

wood, wasn't it?

A. Yes, a good-sized tree, as large a tree as there

was in that vicinity.

Q. And the fire didn't particularly weaken it?

A. No.

Q. There were no other stakes as I understand

you at that point or anywhere near there at that

time ?

A. Yes, the Pittsburg had a stake there prior to

the Allen survey.

Q. "Wliere was that Pittsburg stake?

A. That was just a few feet from Mears' stake

to the east.

Q. To the east? A. Yes.

Q. What was on that stake ?

By Mr. McGIXX.—We object to that as imma-

terial and irrelevant.

A. The Pittsburg association claim. I don't re-

member the other writing, but I think Killia 's name

was on it.

Q. How did that stake appear as to being an old

stake or a new one so far as the blazing or writing

would show?

By Mr. McGrlNN.—We object to that as imma-

terial and irrelevant.

A. It was fresh in comparison to Mears' stake.

Q. How many feet would you say that stood from

Mears' stake and the Allen survey stake?

A. I think judging it wouldn't be more than four
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or five feet at the most. It might have been a little

downstream and [14] uphill from it.

Q. Were there any other stakes in that vicinity,

old or new? A. Not right there, no.

Q. Or anywheres near there ?

A. There was some stakes further down the creek

than that, down towards the Isabelle.

Q. What distance ?

A. Probably four or five hundred feet down from

there.

Q. Any markings on them?

A. There was numbers on them and some writ-

ing on them. I can 't remember the writing that w^as

on them just now.

Q. Were they on the Isabelle or on the Victor ?

A. They were on the Victor just close to the Isa-

belle lines.

Q. More than one ?

A. There were two there I think but thej^ w^ere

not close together, they were some distance apart.

Q. Which way were they pointing?

A. One was further down the creek than the other,

I suppose about 200 feet or more.

Q. What did you take them to be ? Did they have

anything to do with the Oregon lines, or with the lines

of the Victor and Isabelle %

By Mr. McGINN.—We object to that as the wit-

ness is not shown to be competent to answer. He has

already stated that he did not know what they were.

It is merely calling for the opinion of the witness

and it is irrelevant and incompetent and iimnaterial.
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(J. What lines, if any, did tliat ap])ear to mark?

By. Mr. JMcGINN.—The same ohjeetions.

A. There was no lines to them, jnst merely stakes

there. I couldn't make out what the writing w^as on

one of them. It [15] was somewhat ohliterated

and you couldn't tell. And the other one, there was

a number on it, the number of the post. That was all

that was on it. I couldn 't tell w^hat the number of it

w^as, either.

Q. In what direction would those stakes be from

this Mears ' stake ?

A. Downstream about four or five hundred feet

and to the west.

Q. To the west how far?

A. To the west probably two hundred feet or

more, probably 300. They w^re not so far from the

Isabelle line.

Q. How often had you seen the Mears' stake and

the Pittsburg stake and the southeast corner of the

Allen survey stake since that survey?

By Mr. McG-INN.—Objected to as immaterial.

A. I couldn't tell you how many times. I have

seen it several times.

Q. Give some estimate if you can, some approxi-

mation.

A. I have seen it a dozen times, I suppose.

Q. When did you see it last?

A. The Pittsburg stake ?

Q. Yes. And the Mears' stake and the southeast

corner of the Oregon according to the Allen survey,

and the Allen survey stake.
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A. I seen it about a week ago.

Q. What stakes did you find there a week ago ?

A. I didn't pay very much attention to them. I

just walked past. I seen the survey stake there and

another stake that w^e put up there,—a long pole with

a flag on it, and the Mears' stake. I didn't notice the

Pittsburg. It could have been there but I don't re-

member it. I didn't take any particular notice of it.

I didn't go over to it. I was just on the [16] road

close by.

Q. About a w^eek ago? A. Yes.

Q. Had you at any of these dozen times you speak

of from the survey until a w^eek ago been there to

these posts and noticed them again particularlj^ upon

any of those dozen occasions'?

A. Yes, one time I went there, I noticed as how

somebody had placed a flat piece of board or a hewed

piece of a tree against it.

Q'. Against what ?

A. Against Mears' stake.

Q. Any markings on that?

A. No, there were no marks on the board at all.

Q. How^ did that Mears stake compare the last

time you saw it with the time that you say you w^ent

to look at it after the Allen survey in August or Sep-

tember, 1906?

A. Mears' stake looked just the same. It was

just charred, but it w^as charred prior to the Allen

survey.

Q. Are you positive that that is the same stake

that was marked there for the corner of the Mears'
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location? A. Yes.

Q. You are positive that there were never any

markings on that stake with reference to the Oregon?

A. No, there were not.

Q. You spoke of a flag pole awhile ago that was

lashed there to the Clears or to the Oregon survey

—

I don't know which, or to both of them. Who put

that there?

By Mr. McGINN.—We object, as it assumes

something not testified to.

Q. You said you put that up? A. Yes.

Q. How did you fasten it there?

A. We fastened it to the Mears' stake.

Q. What was that done for ?

By Mr. McGINN.—We object to that as irrelevant

and immaterial. [17]

A. We put that there when we were sighting from

one corner to another so we could see it a long dis-

tance.

Q. In connection mth what?

A. The Victor. We were going to survey the

Victor.

Q. The easterly side line?

A. Of the Victor.

Q. Marking the easterly side line of the Victor?

A. It was not surveying the Victor. It was sur-

veying the Oregon. Mr. Eobe was going to survey

the Oregon.

Q. That was when Mr. Robe was there ?

A. Yes.

Q. Now, were you and Mr. Mears together all the
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time when you were examining the lines there for

indications of Oregon markings, the northerly end

of the Victor—were you together all the time ?

A. Prior to the location ?

Q. Yes.

A. When we went down there we were with the

exception of being sometimes a few hundred feet

away or two hundred feet, but we were always within

speaking distance of one another.

Q. Look upon that map. There is a mark there

at the northerly end of the Victor association with a

circle around it and a letter ''M." Mr. Mears in his

testimony has testified that he saw a stake there

marked the southeast corner or something to that

effect of the Oregon association. I will ask jow to

state whether you saw that when you and Mears were

there.

By Mr. McGINN.—We object to this as leading

and suggestive. The witness having already testified

that he saw no stakes around there, and it is irrele-

vant and immaterial.

A. (After examining map.) I don't know that I

did see a stake there in that particular place. [18]

Q. You don't know that you did? A. No.

Q. Do you remember of seeing one in that

vicinity ?

By Mr. McGINN.—We ^>bgect as irrelevant and

immaterial.

A. Close to the Isabelle line, yes.

Q. What did that have upon it ?

A. That was one of the stakes that was marked
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with old writing and I couldn't make out just what

it was. Mears wasn't with me when I seen that stake,

or I don't remember that he was.

Q. You wTre not able to make out what the writ-

ing was ?

A. Not the writing on that, no, sir.

Q. What, if anything, do 3'ou laiow^ of there be-

ing a stake with some markings of the Oregon,

—

southeast corner post of the Oregon, in that vicinity

of w^here that mark is there, with the letter ''M'"?

By Mr. McGMNN.—We object to that on the

ground that it is leading and suggestive.

A. I don't remember now that there w^ere mark-

ings of the Oregon that I could swear to there.

Q. Do you know or have any information in re-

gard to it %

A. No. That one stake there w^as the only one

that I w^ould think would be the Oregon or could be

the Oregon, because there were only three stakes

there altogether in that vicinity.

Q. And that stake you think would be near the

Isabelle line? A. Near the Isabelle line, yes.

Q. Did you ever get any information from these

other men in regard to whether there was a stake

there, Mears, Craig, or anybody ?

By Mr. McGINN.—We object to that as irrele-

vant, incompetent and hearsay. [19]

A. Mears told me that he had seen the stake there,

and Craig also. Craig directed us

—

By Mr. McGINN.—We move that that be stricken

out as hearsay.



A. McKinnon et al. 829

(Deposition of James Joseph Warren.)

A. Craig directed us as to where it was, to find it.

Q. At what point did they designate as the place ?

By Mr. McGINN.—The same objection as hear-

say, irrelevant and immaterial.

Q. That was the southeast corner of the Oregon

association according to the Allen survey. What
point did they designate to you ?

A. They told us in a direct line from the associa-

tion and up from the Isabelle corner stake.

By Mr. McGINN.—We want the record to show

that the witness is looking right at the map when he

is testifying.

Q. Did they designate anything about the num-

ber of feet from the southeast corner there of the

Oregon according to the Allen survey?

A. I don't understand.

Q. Did they designate to you anything about the

distance it would be from this corner down here

(showing on plat) and the direction?

A. Only from the Isabelle stake.

Q. From the Isabelle stake ?

A. From the Isabelle and Oregon. That is where

he said it was, about two or three hundred feet up

from the corner of the Isabelle, that is where Craig

told me it was.

Q. Where w^ould you understand that to mean?

A. Just about where I had seen this here other

stake, these two other stakes.

Q. Take a pencil and mark the place where you

found a stake there on that Isabelle line. Just put

the same mark to that with your initial; put a circle
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around it and [20] your initial. (Witness takes

a pencil and marks on plat as directed.)

Q. That is your own initial ? A. Yes.

Q. HoAV have you designated that ?

A. Just by the direction from the Isabelle post

and Mears post and the Oregon.

Q. How have you marked it on the map?
A. ''J. J. W."
Q. What kind of an indication mark have you

made, if any, to show where that stake was ?

A. I put a dark pencil mark there with a circle

around it.

Q. Followed by your initials ? A. Yes.

Q. When, if at all, did you examine the line of

the Oregon from the initial stake southwesterly to

the southwest corner stake ?

A. When we first went down there we seen the

line blazed across towards the creek, where the

southwest corner stake is, but I wasn't over at the

southwest corner stake.

Q. When did you go over the ground from the

initial stake to the southwest comer of the Oregon ?

A. I didn't go over that ground not for quite a

while. The first time I was at the southwest corner

stake, I was going down the creek to the Homestake

association.

Q. Are you able to tell anything about the mark-

ings of the Oregon from the initial stake to the south-

west corner stake, in February or March, 1906 ?

A. Yes, it was open across there, wdth the excep-

tion of a few trees that were blazed here and there
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denoting the line across.

Q. Did you follow the line at that time *?

A. No.

Q. Did you ever follow it down ?

A. I have been along it since quite often.

Q. Before the Allen survey?

A. Yes, I was along it before the Allen survey too.

[21]

Q. How^ was it marked?

A. Small trees blazed.

Q. Frequently or otherwise?

A. Just as frequent as a tree was anywhere near

the line there. There were not very many trees along

there.

Q. From the initial stake toward the southwest

corner stake there is an open place of quite a dis-

tance, is there not ?

A. Yes, there is until you get towards the creek

pretty w^ell.

Q. Then you run into timber ? A. Yes.

Q. And from the timber across to the southwest

corner stake it was blazed frequently?

By Mr. McGINN.—We object to that as leading.

A. Yes, it was blazed.

Q. When did 3^ou first see the southwest corner

stake of the Oregon according to the Allen survey if

you ever did see it ? A. In April, 1906.

Q. HoW' did you happen to be there at that time ?

A. I w'as going from No. 3 below down to the

Homestake association.

Q. Where is the Homestake?
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A. It is down below the Califoraia association

claim.

Q. Was anybody with you at that time ?

A. No, I was alone.

Q. What did you find at the southw^est corner of

the Oregon association at that time ?

A. Just the post. It was marked on it "J. H.

Sanford, Locator." I wouldn't be sure about the

initial. I know it was J. something, and ''No. 2

post," I think, "Oregon Group."

Q. The names of the locators?

A. I believe the names of the locators w^re on

there too, but I forget the names now\

Q. Do you remember any of them. [22]

Q. Do yon rememher any of them?

A. There was Sanford 's name and McArthur's.
I couldn't just remember now. There was quite a

number of the locators' names on it.

Q. What, if anything, did you notice as to mark-

ings or blazing from there down the creek on the left

limit on that post?

A. There was a trial or line blazed down the

creek along the left limit of 'the creek. There w^as a

trial also down there which crossed over the line in

several places when I was going down there, over the

blazed line of the Oregon association.

Q. How^ did this blazed line go with reference to

the foothills and the creek?

A. It ran fairly close to the foothills and some-

times w^asn't very far from the creek. At the corner

j)ost it was quite close to the creek.
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Q. How frequent were the blazes?

A. Ever}^ few feet. A small tree was blazed so

you could trace it fairly readily right along.

Q. How did the blazing compare with the blazing

on the trees from the initial post to the southwest

corner post, in appearance?

By Mr. McGINN.—We object to that as irrele-

vant, incompetent and immaterial.

A. I don't understand the question.

Q. Did you notice any marked difference between

the blazings from this southwest corner post down

the creek^—as between them and the markings or

blazings from the initial post down to the southwest

corner ?

A. The)^ looked just about the same. I couldn't

see any difference in them. They were done about

the same time—I would [23] presume they were

done about the same time.

By Mr. McGINN.—I move that that be stricken

out as an opinion of the w^itness.

Q. How old did they appear to be ?

A. They appeared to be about a year old.

Q. How far down the creek on the left limit along

the foothills from the southwest corner post of the

Oregon did you follow the blazed line ?

A. Right down to the end of the blazed line.

Q. How far would that be ?

A. I didn't follow the blazed line. I just crossed

it on the trail, there was a sort of a trail there that I

had been walking up and down. It was dry and I

followed it until I seen the other stake. I seen the
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other stake and I went over with the idea of seeing

what stake it was. T liadn't been down there before.

Q. What kind of ground did you find that stake

in as to wliether it was wooded or otherwise ?

A. There was an open space there on the side

toward the creek, but tow^ards the hill it was all tim-

bered. Towards the creek there was quite an open

space there.

Q. Where was this stake with reference to its

being in a spot where there was timber or where it

was naturally denuded, naturall}" clear of timher.

A. It was just on the edge of some timber. But

all on the creek side of it and below it, it was quite

open.

Q. How^ far from that stake to the line blazed that

you saw further up creek would it be ?

A. From the creek to the stake ?

Q. From this stake back up creek to the first

blazes, how far would that be? [24] That wdll

give you the open space, the distance, if you can tell

what that was, about.

A. It w^ouldn't be more than 100 feet from the

stake up to where the blazes were.

Q. What kind of a stake was that, tell that par-

ticularly. A. It w^as a tree cut off.

Q. About how high.

A. About five feet high.

Q. What size?

A. A tree about four inches through, four or five

inches through.

Q. What kind of timber % A. Spruce.
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Q. How was it blazed if at all, or faced ?

A. It was blazed on I think two sides, I wouldn't

be sure—I know it was blazed on two sides, but

wdiether it was blazed on the other sides I couldn't

tell you.

Q. What markings were on that stake, be par-

ticular.

A. It had *

' Oregon Group No. 3 " I think was on

the stake "Located by Sanford." And there were

arrows pointing the directions of the lines.

Q. What direction did it point "?

A. One pointed across the creek and the other

pointed upstream.

Q. Pointed up which limdt of the creek ?

A. Pointed up on the left limit of the creek.

Q. Up the blazed line?

A. Up the blazed line.

jQ. Do you remember any of the names that were

on there besides Sanford 's*?

A. No, I couldn't remember.

Q. Do you know wdiether the names of the other

locators [25] were written on that stake ?

A. I didn't see them, I think not.

Q. You didn't see them? A. No.

Q. You are positive it said "Northwest corner of

the Oregon Association'"? A. Yes.

Q. "No. 3 Stake"?

A. Yes, "Group." It didn't say "Oregon Asso-

ciation" it said "Oregon Group."

Q. And " J. H. Sanford." Did he describe him-

self in any way as agent or othei^wise ?
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By Mr. MeGINN.—We objeet to that as leading

and snc:o:estive.

A. As agent.

By Mr. McGINN.—We move that that be stricken

ont.

Q. How far was that stake from the creek?

A. Abont 500 feet, I should say.

Q. Do you remember at that time of seeing a lake

in that vicinity %

A. Yes, sir, there was a lake there but not ont on

that side of the creek.

Q. Where was that lake ?

A. It was across the creek, about six or seven

hundred feet in a northeasterly direction from the

stake.

Q. Northeasterly ?

A. Well, it was pretty well east you might say.

Q. Which was the furthest north the stake or the

northerly side of that lake %

A. Furthest north?

Q. Yes, sir. That would be downstream.

A. As near as I can tell you it would be just about

opposite. It might have been opposite the lower end

of the lake.

Q. By the points of the compass what direction

would it be [26] from that stake east to the north-

erly side of that lake % What direction would it be

from the stake to the northerl}^ side of that lake ?

A. From the stake that was there then?

Q. Yes, from the stake that was setting there then

to the northerly side of that lake, what direction
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would it be?

A. To the northerly side of the lake it would be

east.

Q. About due east ? A. Yes.

Q. Have you ever been do-^ni that blazed line

since f A. Yes.

Q. When?
A. I have been down there this summer.

Q. Did you ever see that stake that j'^ou have been

testifjdng about ? The northwest corner of the Ore-

gon, more than the one time that you speak of?

A. Two or three times.

Q. When?
A. Sometime in May, I think, 1906, I have seen

it.

Q. When again? A. June sometime 1906.

Q. When again?

A. That was about the last time I did see it.

Q. When were you there again to look for it after

that if at all? Did you never make a search for it

after June, 1906?

A. After the last survey.

Q. How soon after the last survey?

A. A week or so.

Q. AYhat did you find then ?

A. I didn't find any stake there.

Q. Did you find any indications of a stake, where

it had been ?

A. There w^as a top of a tree that was there, that

is all we could find.

Q. The top of what tree?
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A. Tire top of the stake, I should say it

was. [27]

Q. The same tree that the stake had been made
out of? A. Yes.

Q. Wliat has become of the stake, if you know?
A. I don't know.

Q. Was the stump there?

A. No, there was no stump there.

iQ. It had been pnlled out?

A. Pulled out.

Q. Wlien you were passing down that left limit

blazed line in April, 1906, were you close enough to

the blazed line to see it all the way down. You were

on the trail part of the time?

A. I was on the trail part of the time and crossed

the blazed line.

Q. Were you close enough to notice whether

there was a continuous blazing ?

By Mr. McGINN.—We object to that as leading

and suggestive. I would like to have the witness

testify and not counsel.

A. Yes, a continuous blazed line from one stake

to the other.

Q. At short intervals or not ?

By Mr. McGINN.—Objected to as leading and

suggestive.

Q. At about what intervals?

A. 20 feet. It all depends upon the nature

—

Sometimes the openings were larger than that, and

were not blazed; where the timber was thick it was

blazed not more than 20 feet apart.
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Q. What is the cliaracter of the tim])er Ijetween

the northwest comer and the southwest corner as to

being thick or otherwise *? I refer to the northwest

corner that you found there.

A. Pairl}^ heavily timbered. Heavily timbered

you might say with small timber.

Q. You have had considerable experience have

you not in marking claims and blazing lines of placer

mining claims in this country'? [28]

A. Yes, I have had considerable experience.

Q. How can a placer mining claim at such a loca-

tion as that, such a bottom as that, with the timber

so thick as it is there, how can it be marked so as to

be readily traced ?

By Mr. McGIN'N.—We object to that as calling for

the opinion of witness.

A. You can mark it by blazing the trees or cut-

ting them out.

Q. In your judgment is there no other way to

mark the lines so that they can be readily traced ?

By Mr. McGINN.—^We object to that as immate-

rial and calling for the opinion of the witness.

A. There is no other way, no.

Q. I want you to testify again distinctly how far

it w^as from that northwest corner stake to the creek

and from the northwest corner stake to the northeast

side of the lake.

By Mr. McGINN.—We object to that as already

testified to.

Q. State those two measurements again.

By Mr. McGINN.—As irrelevant and inunaterial.
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A. About 500 feet, just guessing at it, to the

creek; and about seven I should think to the lake,

the lake and the ereek intersect one another there.

Q. Did you ever measure that line from the

southwest corner to the northwest corner, that blazed

line?

A. No, I didn't measure it.

Q. How long do you estimate it to be?

A. It would be about anj^vhere in the neighbor-

hood of 2,500 feet.

Q. About 2,500 feet?

A. About 25 or 2,800 feet, I should say.

Q. I call your attention to that red line there on

that map—on the left limit there. I will ask you to

state if that in your judgment correctly represents

the blazed line that you have been testifying about,

commencing at the southwest corner [29] and

going to that northwest corner stake.

By Mr. McGINN.—We object to that as leading

and calling for the conclusion of the witness and not

a statement of anj^ fact ; for the further reason that

the witness should testify from his own knowledge

in this matter, and not by continual 1}^ looking at the

map so as to get his bearings and directions, and also

his ideas in regard to directions, and as to the relative

locations of these stakes and lakes and other matters

that he is being interrogated about.

A. That line would be my idea fairl}^ correct as

regards the blazed line from the northwest corner

stake to the southwest corner stake.

Q. Describe the lay of the ground there, whether
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wooded, timbered or otlierwise, from the northwest

corner st^ke to Vault Creek and then beyond that as

far as you could see.

A. It was open from the northwest corner stake

—an open strip of ground there until you got very

close to the creek on this side of it about 400 feet of

open ground ;" then from there on it was timbered

across the valley.

Q. Going on the other side on the right limit ?

A. Timbered.

Q. Thickly or otherwise?

A. Thickly timbered.

Q. What kind of timber?

A. It was small timber. Some of it fair size, but

most of it, mostly all small spruce timber.

Q. Was that ground fiat or rolling or rough or

what between the stake and the creek ?

A. It was flat ground between the stake and the

creek, but from the stake back toward the hill there

w^as a gradual rise to the base of the hill.

Q. Were there an}' trees—a scattered tree here

and there, or was it entirely free from trees'?

A. There was an open space there towards the

creek that was [30] entirely free from trees.

Q. Did you make an examination of the lines of

the Oregoji Association according to the Allen sur-

vey at an}^ time after the survey ? A. Yes.

Q. When was that?

A. Probabty a month after the Allen survey.

Q. Who was with you at that time ?

A. Mears was with me one time.



842 J. W. nail rf ah vf^.

(Deposition of James Joseph Warren.)

Q. How mudi of the lines did you examine and

look at at that time ?

A. We just examined the lines ^Yllere they were

cut out for to find out if we could find out any stakes

that had been blazed along the lines there.

Q. What lines did you in fact follow to see if you

could find an^ihing of that kind'?

A. We followed the line down from Mears' stake

down the creek and from there across.

Q. That would be the east side line of the Allen

survey % A. Yes.

Q. x\s you WTre going down there, what did you

look for ?

A. We looked, tried to find any trees that had

been cut out that would denote a line along there.

Q. The survej^ors had cut out a line ten or fifteen

feet wide and thrown the trees back ?

A. Some of it would be 8 or 10 feet wide.

Q. And they had thrown the trees back?

A. Yes. On both sides. Some of them were left

right there but most of them were thrown back so you

could walk through.

Q. What were you doing with reference to those

trees that had been cut down and thrown back ?

A. To see if there were any blazes along that line

that you could follow. [31]

Q. What blazes of any kind did you find along

that line ? A. None at all.

Q. When you came to what is the northeast cor-

ner of the Oregon association claim according to the

Allen survey, what did you find?
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A. I don't know as we went down (juite that far

at that particular time.

Q. Did you examine any of the other lines at that

time?

A. We examined tlie line running across from

Mears' stake to the initial stake of the Oregon.

Q. What did you find there if anything ?

A. We didn't find any blazing or any stakes that

were cut off before.

•Q. Did you find any blazing on either side of that

gangway that was cut through the timber there?

A. Not until after that. There were blazes on

both sides that were blazed since the fire. It was

white blazes.

Q. It was fresh? A. Yes.

Q. How is the timber from the southeast corner

to the noi-theast corner of the Oregon association

according to the Allen survey, heavily timbered or

otherw' ise ?

A. iSmall timber, not much good for mining pur-

poses but thick.

Q. How is it possible to mark a line through there

so a claim can be readily traced from the southeast

to the northeast corner of the Allen survey?

A. Cutting it out or blazing it.

Q. You spoke of some fresh blazes from the in-

itial stake to the southeast corner according to the

Allen survey. A. Yes, there was.

Q. On either side of the gangw^ay ?

A. On either side of the line that was cut down

by the [32] surveyors.



844 J. W. Hall et al. vs.

(Deposition of James Joseph Warren.)

Q. How close to the line?

A. Right against the line.

Q. Yon say those were fresh?

A. Fresh. They were jnst the bare pole trees

stripped off and. it was quite recent after the fire.

Q. Did you see anything like that on any of the

other lines at that time or at any other time ?

A. No, I didn't.

Q. That is confined to the space between the

initial post and the southeast corner, isn't it?

A. Yes, sir.

Q. What other lines of the Oregon survey did

you examine at the time you speak about having

passed from this southeast to the northeast corner.

What other lines did you follow and examine ?

A. There was no other lines only the survey lines

that I could follow.

Q. You said that about a month after the Oregon

survey you followed from here over to here and from

here up to there (showing on plat) ?

A. Down below the Victor I followed, down to the

lower end of the Victor I followed on the side line

of the survey of the Oregon as it is now.

Q. Followed what ?

A. I followed it to the lower end of the Victor

claim. I didn't go any further than the lower end

of the Victor at that time.

Q. You did follow from the southeast corner to

the initial ? A. Yes.

Q. And any further on the lines of the Oregon

at that time ?
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A. No, we didn't follow it anj^ farther then.

Q. Have j'ou ever at an}^ time since examined the

lines of the Oregon survey, the swathed out

lines'? [33]

A. Yes.

Q. When was that?

A. Sometime in June last year.

Q. What ones of the lines did you examine at that

time?

A. I went around pretty well right around the

lines.

Q. Did you or did you not at that time again ex-

amine the lines that were cut out, with reference to

old blazes? A. Yes.

Q. Where did you connnenee to go over the lines

of the Oregon ?

A. We went down to the southwest corner stake

of the Oregon Association.

Q. Where did you go from there ?

A. Followed the survey line down past the dis-

covery shaft that they claim,—it is right on the line

;

then down to the lake.

Q. What were you looking for ? What were you

trying to ascertain as jou passed along, if anything?

A. At that time Mr. Heilig and Mr. Robe was

with me and we were going to make a survey of the

ground, of the Victor and the Oregon Associations.

Q. What did j^ou have in mind Mr. Warren, what

were you looking for along there, if anything?

A. I took them down to show^ them the ground

and to show them the lines, the old lines of the Ore-
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gon and whore tlie sui*\^ey was, and I drew^ their at-

tention and wanted them to see if they could see any

blazes along that line there.

Q. Old blazes? A. Yes.

Q. What if 2iiry indication of old blazes did you

find from the southwest corner of the Oregon sun^ey

made b}^ Allen to the northwest ?

A. There were no old blazes along there at all.

Q. None along that survey line?

A. No. [34]

Q. How^ was it marked by the surveyor?

A. It was quite a wide sw-ath, the line was cut out

and marked by survey stakes and the corners.

Q. Were the trees thrown back from the swath?

A. Some of them were and some of them wxre

thrown across, but you could stej) over them, they

were lying on the ground.

Q. What did you do with reference to those trees

that w^ere thrown back to one side, and the ones that

were there thrown down in youv way with reference

to their markings ?

A. We examined those trees that were thrown

back to one side and the ones that were there, and we

thought if anybody had blazed out a line it w^ould be

reasonable for them not to blaze it out as straight

as a survey line, and w^e thought we would see the

lines one road or another.

Q. State if 3'ou saw any indications of old lines

of anybody's s A. Not along there, no.

Q. Did you depart from the swathed line out into

the timber on either side to examine for old blazes?
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By Mr. McGINN.—We object to that as leading

and suggestive.

Q. State what you did.

A. We went right along and looked for to find out

if there were any old blazes or old markings that

would denote a line on either side if anybody had

blazed a line out. When anybody blazes a line out

first he never blazes it as straight as a surveyor.

By Mr. McGINN.—We move that the latter part

be stricken out as the witness' opinion.

Q. State what the general nature of your ex-

amination was—whether it w^as confined to trees that

were cut down and thrown to one side or whether it

also extended to trees that were standing outside of

that swathed line. [35]

By Mr. McGINN.—Object to that as leading and

suggestive.

A. It was to the trees that w^ere on both sides and

the trees that were cut down to see if any of the

trees cut down had been blazed or wdiether there were

any blazes on them or anj- blazes on either side of

the trees that were standing.

Q. What was the result of that investigation

along that line ?

A. We didn't see any blazes at all.

Q. How is it timbered along that line ?

A. Heavily timbered.

Q. What kind of a place is it with reference to

timber where the northwest corner survey stake

stands? A. It is heavily timbered.

Q. What size timber?
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A. Ever}^ size trees there.

Q. What kind of timber with reference to it be-

ing suitable for making corner stakes ?

A. It is trees there most any size j^ou would want

to get up to a foot through.

Q. No open sjDace there anywhere there?

A. No, there is not.

Q. Between the creek and the lake?

A. Not at the corner stake there, no.

Q. The northwest corner stake is not far from

the lake on the Allen survey ?

A. Very close to it.

Q. It is timber all in there in that corner between

the creek and the lake, isn't it?

A. Yes, it is timber.

Q. Where did you go from there ?

A. Followed that line along until we came to the

Allen stake which they marked as the lower center

stake of the Oregon.

Q. Describe that as well as you can. [36]

A. It was a stake of about four feet high and it

was loose when we took it out. It had been cut off,

been removed from another place that w^as further

up the creek and the other part of it was frozen in

and we got Mr. Robe to take it and compare it with

the butt that was frozen in the ground. We put it

on and it had been cut out of this butt and it fitted

into the butt of the stake that was frozen in the

ground.

Q. What was on that stake ?

A, It was Allen's survey stake on that stake we

removed.
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Q. Was there any older stake there?

A. Not right wlioro tlie butt of that stake was,

I don't remember that there was. Yes, there was

an old stake there.

Q. What were the markings on that?

A. It had markings of the Oregon Association

claim.

Q. And the names of some of the locators?

A. I couldn't just remember. I don't think there

was, but there may have been.

Q. What kind of a stake was that as to being old

or new?

A. It was a small stake. The writing was quite

new on it or looked quite new, not more than a few

months old.

Q. How were the blazes, new or old?

A. It was an old blaze.

Q. But the writing you think was new ?

A. Yes.

Q. Where did you go from there?

A. Went across to the northeast corner stake.

Q. How was the timber from the nortlnvest cor-

ner stake to the northeast ?

A. Well, it is not so heavily timbered as it is along

the other line.

Q. Did you examine in the same way that you

have described, on the westerly side line ; did you ex-

amine for markings of old blazes along that north-

erly line the same as j^ou saj^ you did on the westerly

line? [37] A. Just the same.

Q. With what result?



850 J. W. HaJl et al. vs.

(Deposition of James Joseph Warren.)

A. We didn't see any blazes there at all. It

wasn't so easy for to trace on the northerly line, the

blazes, because the timber wasn't so thick there.

Q. When you got to the northeasterly corner

what did you find ?

A. Allen's survey post was there.

Q. Any other post %

A. There was an old post there, yes.

Q. What was on that?

A. That had "Oregon Association Claim" writ-

ten on it.

Q. How did the writing on that appear as to being

old or fresh ?

A. It was written I should say about the same

time that the writing on the other stake was. It

looked quite fresh, that is apparently fresh, probably

a few months old, two or three months old, I should

say. It hadn't been done not more than six months

I wouldn't think, judging from the apiDearance of it.

Q. How did the appearance of the writing on that

north center and the northeast corner post compare

with the writing on the initial 2:)ost.

A. It was fresher.

Q. Was the difference marked or otherwise?

A. The writing on the initial post was written in

a larger hand, and some of it looked like it was get-

ting weather worn and obliterated a little; on the

other post it was written smaller, but it looked con-

siderable fresher—the pencil marks.

Q. In the spring of 1906 you were interested, I

believe, in the Victor, were you not? A. Yes.
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Q. When was the first discovery of gold on the

Victor that [38] was looked upon by miners there

as a demonstration that there was a pa3^streak there ?

Mr. McGinn.—We object to that as immaterial

and irrelevant.

A. I think sometime the latter end of July, I

think it w^as, 1906.

Q. Do you remember when the paystreak was lo-

cated on the Sierra, further down the creek, if it was

at all?

Mr. McGinn.—We object to that as irrelevant

and immaterial.

A. I think that would be sometime about August,

sometime the latter end of August, 1906; it was not

pay at all I don 't think ; they thought it was pay and

it did prove afterw^ards to be pay, but it was not pay

then.

Q. There w^as a good deal of excitement upon

Vault Creek at the time of the discovery on the Vic-

tor and the discovery on the Sierra ?

Mr. McGinn.—The same objection.

A. Yes, there was.

Q. Can you make a mark here on this map on the

Victor, on the point where that first discoveiy was

made in July, 1906 ; make a mark with a circle and

your initials after it? A. Yes, sir.

Q. Please do that.

(Witness does as directed.)

Q. Now% make a mark on the Sierra at the point

where that discoverv was made ; mark that the same.
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Mr. McGinn.—We objeet as irrelevant and im-

material.

(Witness does as directed.)

Q. State what you have done now with reference

to marking the j^oint on the Victor Association and

the Sierra Association where gold was found in July

and August, 1906, in such quantities as to demon-

strate a paystreak? [39]

Mr. McGinn.—We object to that because it was

not testified to by the witness and it assumes some-

thing not in evidence.

A. A dark spot made with a pencil, with a circle

around it and my initial J. J. W.
Q. On what part of the Victor would that be?

A. On the upper end of the Victor.

Q. By the points of the compass?

A. In the southwest corner.

Q. What have you done with reference to making

a point where you say that there was a paj^streak

discovered, or thought to be discovered on the Sierra,

in August, 1906?

A. I made a dark mark with a pencil, with a circle

around it, and my initial J. J. W. under it.

Q. Now^, what, if any, effect upon the opinion of

mining men out there did those two discoveries make

with reference to the location of the paystreak?

Mr. McGinn.—We object to that as irrelevant

and immaterial and merely calling for the opinion

of the evidence of this witness as to what the opinion

of mining men out there was.

Q. What, if any, change in opinion did it make



A. McKinnon et al. 853

(Dej^osition of James Joseph Warren.)

with mining men on that creek?

Mr. MeGINN.—We object to that as assuming

something not in evidence in this ease.

Q. The general opinion that the pay would run

over on the right limit near the hillside from the

creek.

Q. Where had the explorations for the paystreak

been made up to that time, especially across the Vic-

tor Association, wdth reference to the creek and the

westerly end of the Liberty Association?

A. All the \vork that was done on the creek was

done in close vicinity to the creek and I don't sup-

pose any of them worked more than a few hundred

feet from the creek. [40]

Q. On the Oregon?

A. On the Oregon there was a shaft down there

about three hundred feet from the creek or two hun-

dred feet from the creek.

Q. Where had the exploration upon the Isabella

been made up to that time with reference to the

creek ?

A. On the left lunit of the creek, about two hun-

dred feet from the creek.

Q. Do you know an}i;hing about the Last Chance?

A; Yes, sir.

Q. Were you interested in that?

A. No, sir.

Q. Where was the Last Chance ?

A. It w^as on the lower end of the Oregon Asso-

ciation claim and adjoining the California Associa-

tion.



854 . J. W. Hall et al. vs.

(Dciiosition of James Joseph Warren.)

Q. And extending which way from the lower end

of the Oregon? A. Extending downstream.

Q. Do you know anything about who sank there

to try to locate the paystreak?

Mr. McGinn.—We object to that as irrelevant,

incompetent, and immaterial.

A. Yes, sir.

Q. Where was that?

A. Close to the creek.

Q. How far from that lake ?

A. x\bout one hundred and fifty feet or two hun-

dred feet, perhaps not that.

Q. Who made this discovery here on the Victor,

that 3"0u spoke about ?

Mr. McGINN.—Objected to as irrelevant and im-

material.

Q. Gaglioni, Vernetti, Hears, and myself. [41]

Q. How was that done, by panning on the surface

or digging a shaft to bedrock, or how was it done?

A. By putting a shaft to bedrock and drifting.

Q. With what results?

Mr. McGINN.—The same objection.

A. We found pay.

Q. You found a paystreak? A. Yes, sir.

Q. Do you know of the nature of the explorations

made about that time on the Sierra?

Mr. McGINN.—We object to that as immaterial,

because it is shown to be a much later time,—the lat-

ter part of August, the witness testified.

A. They took a boiler down there and started to

work to put down a shaft there, and afterwards it
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turned out to be pay but it was hardly pay when they

struck it first.

Q. What time did they strike it first?

A. I think sometime during the summer of 1906,

about August.

Q. Can you tell what time in August?

A. It was in about the latter part of August or

somewheres thereabouts.

Q. What was your opinion as a mining man after

you made that discoverythere on the Victor and after

it was made on the Sierra, as to the direction of the

paj'streak down the creek with reference to the Lib-

erty Association?

Mr. McGinn.—We object to that as irrelevant,

immatei'ial, and calling for the opinion of the wit-

ness.

A. We thought that it was running towards the

hillside on the right limit and Gaglioni went down

and he staked the Sierra for that reason and Maurice

Moreno put a hole down on it.

Q. What was the opinion of yourself and the

other miners that [42] were working with you as

to the possibilit}^ of that pa3^streak passing across

the west end of the Liberty?

Mr. McGINN.—We object to that as irrelevant

and inunaterial.

A. We thought that it ran through ; I didn't know

that the Liberty was staked just then.

Q. The Liberty was staked on the twenty-fourth

of May, 1906.

Mr. McGINN.—We move that that be stricken

out.
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Q. Can I refresh your memory ? Do you remem-

ber seeing their stakes along in the summer of 1906

—of the Liberty ? A. Yes.

Q. You know where their stakes are ?

A. Yes.

Q. Their stakes nearest the (^reek?

A. Yes, I know where the Liberty stakes are.

Q. As a matter of fact, after this discovery was

made here on the Victor and the one down on the

Sierra, what was your opinion as to the likelihood of

the paystreak j^assing across the line now known to

be the westerly end of the Liberty?

Mr. McGinn.—We object to that as irrelevant,

immaterial, and calling for the opinion of the wit-

ness upon a matter too remote and problematical to

justify an opinion of the evidence or expert testi-

mony.

A. It was very near sure, the way it was running

from where we located it.

Q. What was very near sure?

A. That it was running across the Liberty.

Q. What? A. The paystreak.

Q. Now, I will ask you to state if it was gen-

erally and j)ublicly known on that creek in July and

August, 1906, that the discoveries I have been asking

you about w^ere made on the Victor and Sierra?

[43]

Mr. McGinn.—We object to that as immaterial,

irrelevant, and incompetent.

A. Yes, it w^as generally known.

Mr. PRATT.—That is all.
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Cross-examination.

Q. (Mr. McGinn.) ,When was this discovery

made on the Victor Association, the exact time, as

near as you can tell ?

A. About the latter end of July.

Q. Are you positive it was the latter part of

Jul}^ ? A. Nearly positive, yes.

Q. After the twenty-fifth?

A. Just about that time, just about the latter end

of July; I wouldn't be quite positive, it may have

been in xiugust ; if it wasn't in the latter part of July

it was very close to that time or about the first of

August.

Q. When was this discovery made on the Sierra

Association ? A. Some time in August.

Q. What time in August ?

A. I think about the latter end of August.

Q. Around the twenty-fifth?

A. Somewheres about that time, yes.

Q. What was the nature of the discovery that was

made on the Victor ?

A. When we put the shaft down first we got light

prospects.

Q. And you drifted in what direction?

A. Drifted towards the Isabelle line.

Q. Pay had already been found on the Isabelle ?

A. No, it had not.

Q. As a matter of fact, there was very little pay

found on the Victor, was not there ?

A. At that time? [44]

Q. Yes.
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A. We found good pay there at that time or just

after; after we got to bedrock and drifted we did.

Q. There never was very much pay found on the

Victor, was there?

A. Yes, there has been considerable pay found

on the Victor.

Q. Was not it mostly on the Isabelle ?

A. No.

Q. Did not the paystreak run on the line between

the Isabelle and the Victor ?

A. It did cross over the corner, just ran across

the corner of the Isabelle and the Victor corner there,

split on the line of the two claims.

Q. At what part ?

A. At the upper end of the Victor.

Q. Then, how did it swing?

A. It ran along the line then, it hardly swung

much, because the Victor line was running down

tow^ards the creek more and the pay went over

tow^ards the hill.

Q. Did not it swing into the Isabelle?'

A. Well, it was not known then that it did swing

into the Isabelle ; it ran across there and split between

the two claims.

Q. Did not it swing into the Isabelle?

A. I don't think you could call it a swing into the

Isabelle, no.

Q. Did not it swing entirely within the lines of

the Isabelle Association? A. Not entirely, no.

Q. At no place throughout its entire length?
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A. No, there was always a portion of it on the

Victor.

Q. Do you mean to say that it was general!}^ and

publicly known in August, 1906, where the paystreak

was running along Vault Creek? [45]

A. I didn't say that it was generally and publicly

knoT^^n where it was running, I said it was generally

and publicly known that there was a paystreak on

Vault 'Creek.

Q. But the way it ran nobody knew?

A. Other than wdiat we knew ourselves and others

that had been down the hole there knew that it w^as

running away, because everybody expected to get the

paystreak over against the creek but we found it

over towards the hill.

Q. From what they found on the Victor Associa-

tion?

A. From what they found on the Victor Associa-

tion.

Q. You say that what they found on the Sierra

Association did not amount to anything very much ?

A. It was prospects.

Q. Pay was not located until how long after-

wards ?

A. I don't know how long afterwards it was, it

was located last summer I think some time.

Q. What is the distance from the shaft that was

sunk upon the Victor Association to the shaft that

was sunk on the Sierra Association?

A. Probably a mile—more than a mile, two miles

difference.
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Q. About two miles? A. Yes, sir.

Q. Do you mean to say as a mining man that you

could tell how the paystreak was going to run along

there from the discovery you made on the Victor

Association—from there down to the Sierra Associa-

tion?

A. B}^ taking a general line as a mining man from

the deep hole that was discovered and the pay we dis-

covered on the Victor Association, I would naturally

stake the Sierra Association to contain that paj^ or

anybody else.

Q. What led you to believe that ?

A. There was pay found in the deep hole a mile

above w^here [46] we were on the Victor and it

was running from the left limit up there and it

crossed the creek and ran to the right limit.

Q. Where?

A. On the Victor, at such an angle as would lead

anybody to believe that it was running on the right.

Q. Did it indicate anything to you more than that

it was running downstream?

A. And towards the hill.

Q. You know that the paystreaks in this country

swing a good deal in a distance of tw^o miles?

A. You know but you can only go

—

Q. Answer my question. You know that ?

A. Some of them do.

Q. Have you ever known of a paystreak running

straight for a distance of two miles ?

A. Practically straight.

Q. Where? A. It is so on Vault Creek.
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Q. A eontinuons pavstreak'?

A. What they would eall a continuous pavstreak;

some parts are not as good as others, but it is the;

paystreak just the same.

Q. You say it runs in a straight line ?

A. Practically straight, it is not perfectly

straight; it might take some mnds, but the general

direction of it would be straight.

Q. Some of it took considerable winds ?

A. No, it has not taken an}^ considerable winds at

all.

Q. You say the}^ only struck pay upon the Sierra

Association last summer ?

A. They had struck it then but they did not know
it was pay, it was too light.

Q. They thought they had pay on the California

Association too, did they not? [46-47]

A. They never did.

Q. They never thought so ?

A. Not that I know^ of ; they did have a little pay

on the top end of the California Association.

Q. In 1906 did they not think they had pay on the

California ? A.I don 't think so.

Q. Did they not think that the paystreak was run-

ning right straight down through the California As-

sociation?

A. That was before we located it on the Victor

they did, they staked it for that.

Q. You say you did not come to this country until

January, 1906? A. Yes, about that tune.

Q. And you went out to Vault Creek in the latter



862 J. W. Hall et al. vs.

(Deposition of James Joseph Warren.)

part of that month?

A. January or February; February, I think I

went out to Vault.

Q. And you lived on 3 below Discovery ?

A. Three below.

Q. And you knew that the Oregon Association

claim had been staked in 1905? A. Yes.

Q. Before you got into the country?

A. Before I got into the country.

Q. When did you first begin to make an examina-

tion with Mr. Mears as to the boundary lines of the

Oregon Association? A. February.

Q. What part of February?

A. Somewheres about the twentieth, I think.

Q. You are positive about that, are you?

A. Just about that time, yes.

Q. You are positive it was in the month of Feb-

ruary? A. Yes. [48]

Q. You cannot be mistaken about that ?

A. No.

Q. You are positive that Mears was in the country

at that time? A. In February?

Q. Yes. A. Yes.

Q. And you are positive that you made an ex-

amination with him to ascertain the lines and stakes

of the Oregon Association claim?

A. Yes,, sir, positive.

Q. And you state that from the examination you

made that you found no stake in the vicinity of what

is now shown upon this map to be the southeast

corner post of the Allen survey, that you found noth-
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ing around there that indicated where that corner of

the Oregon Association claim was?

A. Nothing.

Q. You say you saw two stakes in tliat vicinity?

A. Not in that vicinity.

Q. Well, within three or four hundred feet from

there? A. Yes, sir.

Q. You say that upon one of these stakes there

was nothing written ?

A. No, I don't think there was anything written

on one of them.

Q. You saw upon the other stake there was some

number ?

A. Some number and some old w^riting.

Q. But you could not make out what it was ?

A. No, I could not.

Q. You do not know what that stake was?

A. No.

Q. You never saw^ this stake that counsel in-

foiined you Mr. Mears testified about and which is

marked with the letter M upon this [49] plat, in

pencil ? A. Not at that time I didn 't.

Q. Mr. Mears never told you that he saw the

Oregon stake there, did he ? A. Yes.

Q. When did he tell you?

A. He told me after we had made that search

there, after Mears and I had made the search there

for lines, some time after that.

Q. How long after that?

A. Not more than a week after that.
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Q. Tluit would be some time in the month of

February?

A. Some time in the month of February, too, I

am' pretty sure.

Q. You are positive about that?

A. Yes, well, I could not be exactly positive as to

the day.

Q. But within a week about that time ?

A. Yes, about that time.

Q. And Craig told you about it about the same

time?

A. Craig told us where we would find it after we

had looked there; after we had looked we told him

that Mears and I couldn't find it and he told us where

to find it.

Q. He found this stake of the Oregon Associa-

tion ? A. Of the Oregon Association, yes.

Q. Did you and Mears search for it?

A. Mears searched for it afterwards.

Q. I thought you testified that you were with

Mears when you made that search?

A. I was on one particular date there.

Q. Were you not on these three different oc-

casions you testified about?

A. Not on the three occasions, no.

Q. Did you not so testify in your examination and

that at all times j^ou were within speaking distance

of him?

A. On that day I went down there and made an

investigation I [50] was within speaking dis-

tance of him all the time.
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Q. That was the only time that you and Mears

went down there together ?

A. I have been down there several times with

Mears.

Q. I mean during the month of February?

A. That was the first time.

Q. Now, the second time, were you and Mears

together ?

A. Me and Mears were together, yes.

Q. And the third time were you and Mears to-

gether? A. Yes, not alw^ays together though.

Q. You were down there together for the purpose

of searching to determine whether there were any

Oregon stakes around there ? A. Yes.

Q. And he did not tell you at that time that he

found anything?

A. He did tell me afterwards that he found it.

Q. When jow were on the ground there he did not

tell you anything about it?

A. He told me after he came home.

Q. You are positive about that?

A. Yes, sir.

Q. Craig had told you that before ?

A. Before.

Q. And they told you that you would find it with

reference to the Oregon stake?

A. With reference to the Oregon initial stake.

Q. With reference to the Oregon initial stake or

with reference to what is claimed to be the southeast

corner ?

A. With reference to the Oregon initial stake and
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the Isahelle stake, that is the way Craig tulcl us.

Q. When was the Isahelle staked?

A. Some time in 1905; I don't remember the

month.

Q. When did you stake the Victor ?

A. In March, about the first of March. [51]

Q. When you went down there you did not ask

Mears to point out this stake to you?

A. He was not with me when we were staking it,

we were separated when we staked it.

Q. You went down there together and staked it to-

gether?

A. We went to the southeast corner stake of the

Isahelle and put in our initial stake.

Q. You went down there upon Vault Creek for

the piu^pose of staking the Victor Association?

A. Yes, sir, we did.

Q. And he did not then point out this stake to

you? A. He could not from that corner.

Q. Did he? A. No.

Q. And you say that you were down there looking

for vacant ground? A. Yes, sir.

Q. You did not want to take anj^body's ground,

that had already been staked, within the boundaries

of the Victor Association, did you ?

A. We didn 't want to ?

Q. Yes ; include within the boundaries of the Vic-

tor Association any ground that had already been

staked? A. We—
Q. Answer yes or no ; did you ?

A. No, we didn't want to conflict with anybody
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else's staking.

Q. Yet he told you about this stake?

A. Yes.

Q. And you included this stake within the bound-

aries of your property? A. Yes.

Q. You did not regard then, or respect, the stake

of the Oregon [52] Association ?

A. It was just a corner of it.

Q. You included it within your property, did you

not?

A. Just the corner of the Oregon Association.

Q. You made a conflict, did you not?

A. Not all that.

Q. You did make a conflict did you not, with the

Oregon? A. Yes, the comer of it.

Q. You included within your location knowingly

property belonging to the Oregon people?

A. We bounded the Victor Association with the

Isabelle.

Q. Answer the question. A. A corner of it.

Q. Answer yes or no. A. Yes.

Q. You did do that? A. Yes.

Q. You knew that you were jumping a part of the

Oregon Association claim at that time?

A. No, we didn't.

Q. Why did you include their ground within your

boundaries, then? A. What?

Q. Why did you include the Oregon within your

boundaries ?

A. There was no boundaries there of the Oregon.

Q. There were absolutely no boundaries of the
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Oregon around there? A. No.

Q. You did not know where the boundaries of the

Oregon were ?

A. No, unless it was that stake that Mears found.

Q. You did not know anything about that except

from hearsay? A. No, I did not. [53]

Q. And paid no^ attention to it? A. No.

Q. And Mears paid no attention to it ?

A. No.

Q. The first time you ever saw the boundaries of

the Oregon Association claim was after the survey?

A. After the survey.

Q. They were all defined then, were they not?

A. The survey was well defined.

Q. The boundaries were all defined, were they not,

of the Oregon Association at that time ?

A. By the survej^ they were, where they claimed

it was the Oregon.

Q. There was no question then about what the

boundaries of the Oregon Association were ?

A. Yes, there was a question.

Q. As to what the Oregon people claimed their

boundaries were?

A. They clauned then an entirelj^ different piece

of ground.

Q. Answer my question. After the survey was

made by the Oregon people in the early i3art of Aug-

ust, or somewhere around there, in 1906, after that

time there could be no doubt as to what the Oregon

people were claiming ? A. After the surv^ey ?

Q. Yes.
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A. No, there could not be.

Q. The lines were well defined and well marked*?

A. The survey lines were well defined, yes.

Q. Well marked^

A. Yes, "blazed out quite wide.

Q. But before that time you say that it was im-

possible to tell where the easterly side line of the

Oregon Association claim was or where their south-

east corner was? A. Yes. [54]

Q. You are interested in the Victor Association ?

A. Yes, sir.

Q. Interested with Mears? A. Yes, sir.

Q. You brought suit against the Oregon Associa-

tion claim, did you not? A. Yes, sir.

Q. That suit is now pending in the District

Court ? A. Yes, it is.

Q. You claim a portion of the Oregon Associa-

tion that that map shows is in conflict with the Vic-

tor? A. Yes, it is.

Q. Are you interested in the California Associa-

tion also? A. No.

Q. You are not? A. No.

Q. Who is interested with you in the Victor?

A. Carroll, Crawley, Vernetti, Mears, Gaglioni

—

that is seven.

Q. Who is interested in the California Associa-

tion? A. I don't know all of them.

Q. Carroll is interested, is he not?

A. I think he is.

Q. Dougherty? A. I don't know that he is.

Q. Craig? A. Yes.
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Q. Was Craig ever interested in the Victor Asso-

ciation ? A. No.

Q. You say you saw this northwest comer or saw

a stake which you claim to be the northwest corner

of the Oregon Association sometime in the month of

April, 1906? A. Yes, sir. [55]

Q. Do you know when that stake was placed

there?

A. I don't know, I just presume it was placed

there when the Oregon

—

Q. Answer yes or no, if you know.

A. No, I don't know\

Q. Do you know who placed it there ?

A. No, only Sanford's name

—

Q. Do you know who placed it there ?

A. No, I don't know who placed it there.

Q. Do 3"ou know who placed any writing upon

that stake?

A. I didn't see anybody write upon it.

Q. You saw that stake after the Victor Associa-

tion was staked? A. Yes.

Q. After you knew there was a conflict ?

A. No, I don't know as I did see it after the Vic-

tor was staked; yes, it was after the Victor was

staked.

Q. After you knew there was a conflict between

you and the Oregon people?

A. There was no conflict then at all.

Q. You say there was no conflict then at all ?

A. Yes.

Q. You are positive about that? A. Yes.
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Q. You say there was no controversy with the

Oregon people in AjDril, 1906, about 'this ground?

A. I don't think there was any conflict at all, not

until they made the survey; we didn't know we were

going to have an}^ trouble with the Oregon Associa-

tion until after they made the survey.

Q. You want to be understood that that is the

first time you had any intimation that there was go-

ing to be any trouble of that character? [56]

A. Yes, after the survey.

Q. Did you ever point that stake out to anybody

down there that jovi saw ?

A. No, I didn't point it out to anybody.

Q. You never showed it to Craig?

A. The stake?

Q. Yes, this northwest corner stake that you

spoke of? A. No, I don't think I did.

Q. You never showed it to anybody?

A. I think it was Vernetti was with me one time,

but I wouldn't be sure, I don't know whether I

pointed it out to him or not.

Q. You do not remember at this time ever having

shown that stake to anybody?

A. No ; there was someone with me when we seen

it, when we were going down, I don't know that I

pointed it out to him; we looked at it together, I

think it was Vernetti with me, but I didn't show it

to him in particular.

There is no question about this initial stake of the

Oregon Assoeiation eUdm, th<it is an old stake?

A. Yes, an old stake.
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Q. How about the southwest corner?

A. An old stake.

Q. How about the lower center stake, the old stake

there that is a tree? A. It is a small stake.

Q. About how high?

A. About three feet six or four feet.

Q. What is the diameter of it ?

A. It is small, probably not more than two and

a half inches through.

Q. Are you positive about that?

A. Fairly positive. [57]

Q. Do 3^ou not know that it is over four inches?

A. I wouldn't think it was; I never measured it.

Q. Did you ever examine the writing on that care-

fully? A. I did, yes.

Q. With w^hom? A. Several of us there.

Q. Who was with you?

A. There was Beatty, Hamilton, Gaglioni,

Q. They are interested in the California Associa-

tion? A. Not all of them.

Q. Beatty is? A. Beatty is.

Q. Hamilton is? A. Yes.

Q. And it was to their interest to try and throw

down this stake? A. The stake was standing.

Q. But to get rid of it, that is to maintain that

it was not placed there in 1905 ?

A. I don't know that it was.

Q. Was not it on account of the conflict they had

with the California claim ?

A. Well, the Oregon had claimed two places there

as their stake.
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Q. Answer my question.

A. There was two stakes there that they claimed.

Q. Was it not to their interest to claim that that

lower center stake down there Tvas not placed there

in loos?

A. I don't know Avhether it would be or not.

Q. It was to your interest ?

A. It was not. [58]

Q. It did not affect you at all?

A. Not in the least.

Q. You examined the writing on that stake at that

time in the presence of these people?

A. Yes, sir.

Q. When was that?

A. Sometime last summer about June or July.

Q. June or July of last summer?

A. Sometime last summer
;
yes.

Q. That is the first time you ever examined that

writing? A. With those people, yes.

Q. Did 3'ou yourself ever examine the writing

before ?

A. I did not examine the writing before, no.

Q. That is the first time that you ever examined

that writing?

A. That ever I seen the writing on those stakes,

3'es, sir; I examined the stakes before.

Q. It was an old stake ? A. Yes.

Q. The first time that you examined the writing

on that lower center stake according to this survey

which you know to be claimed by the Oregon people

as their lower center stake was in June, 1908 ?
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A. Yes, sir, but I examined the stake before.

Q. You examined the stake but never examined

the writing?

A. There was no writing before, when I examined

it before.

Q. Will you swear positive^ at this time that

there was no writing upon this stake, that was

claimed b}^ the Oregon people to be their lower cen-

ter stake, in 1906-? A. In 1906?

Q. Yes.

A. After the survey or before the survey? [59]

Q. Any time in 1906.

A. There was no writing on that stake against

Crawley's cabin in 1906.

Q. You know what the Oregon people claim to be

their lower center stake?

A. It was one of them that they claimed.

Q. There was no writing on that?

A. Not at that time.

Q. After the survey ?

A. After the survey there was writing on it.

Q. Before the survej^?

A. Before the survey there was not.

Q. Did you examine the writing on that stake be-

fore that time? A. Before the survey?

Q. Yes.

A. I didn't examine the w^riting, I examined the

stake.

Q. Did you examine it after the survey?

A. Yes, sir.

Q. When was that? A. Last year.
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Q. Was that the first time? A. Yes.

Q. You did not examine that stake the day you

were out there with Robe and Mr. Heilig?

A. Yes, I examined that stalvc then, too.

Q. Did you examine the writing on it?

A. Yes, that was after I examined it with Beatty.

Q. You say this was last year?

A. Yes, it was last year I was out with Robe too.

Q. What time last year ?

A. Sometime last smiamer. [60]

Q. What time?

A. I couldn't be sure about the month.

Q. It was in the summertime ?

A. Sometime in the summertime.

Q. After you had examined this stake with Ham-
ilton and Beatty? A. Yes.

Q. How long after ?

A. It was not very long afterwards ; it might have

been a month aftenvards.

Q. So, in 1906 and in 1907 you never saw any

writing on that stake? A. In 1906.

Q. And in 1907 you never saw^ any writing on that

stake ?

A. In 1906 I didn't; there was no writing on it.

Q. There was none on it in 1907, was there ?

A. There might have been writing there in 1907,

I don't know.

Q. Did you ever see it?

A. No, I didn't see it.

Q. You testified, on direct examination, that when

you made the examination of that writing in 1908
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with Mr. Robe and Mr. Heilig, that writing did not

have the appearance of being more than two or three

months old ? A. A few months old.

Q. You are positive about that? A. Yes.

Q. You cannot be mistaken?

A. As to a few months ; it had the appearance of

that.

Q. It had that appearance ? A. Yes.

Q. Could it have been on there since the month of

August, 1906?

A. Not judging from the appearance it could not.

[61]

Q. What was there in the appearance that led you

to believe it had not been there for more than two or

three months? A. It looked so fresh-like.

Q. How did it look?

A. There was none of it obliterated, it was all

clear, fresh-looking w^riting, as you would judge any

writing whether it was old or new.

Q. Was it heavily written ?

A. No, it was light writing.

Q. With a light pencil?

A. With a light pencil, a sharp pencil.

Q. It still had the look of freshness?

A. Yes.

Q. And in your opinion had only been there two

or three months ? A. A few months.

Q. You are positive there was no writing on that

stake when you examined it in 1906? A. Yes.

Q. After the survey ? A. Yes.

Q. Or before the survey ?
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A. Before the survey.

Q. What time was it in 1906 that you looked at

it?

A. Sometime about May, I should judge.

Q. Who was with j^ou?

A. Wiley was there, I was down at their cabin

when I looked at the stake, Wiley and Crawley were

working down there. [62]

Q. Did 3^ou ever examine it with Craig?

A. No.

Q. Mr. Craig never brought you down there to

show vou the writinsj on it?

A. No, sir; he never did.

Q. You say that this stake that you saw at the

southeast corner and which you have described here

as the Mears stake, that jou pointed that stake out

to Mr. Mears ?

A. I don't know whether I said I pointed it out

to Mr. Mears or not.

Q. Didn 't you tell him about that stake ?

A. I told him about it
;
j^es,

Q. Didn't he tell you that he had not seen the

stake up to that time ?

A. He told me that he knew Craig had staked

him there. He didn't say that he had not seen it,

that I remember.

Q. Didn't you testif}^ in your direct examination

that you were the first to point out that stake to him?

A. I don't know whether I was the first to point

it out ; no.

Q. Didn't you so testify?
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A. No, I didn't testify that I was the first.

Q. Didn't he at that time tell you that he had

heard that there had been a stake placed for him, but

he didn't know where it was?

A. He told me he knew that Craig had staked for

him somewhere down there.

Q. And he didn't know where it was?

A. I believe that is what he told me
;
yes.

Q. You say that you examined that stake imme-

diatel}^ after your return to Vault Creek in August,

1906, after the Allen survey, about a month after the

Allen survey?

A. Yes, after the Allen survey when I examined

that stake.

Q. You examined that in company with Mr.

Mears? A. Yes, with Mr. Mears.

Q. I believe you testified there was no writing

visible upon it at that time ? A.I did.

Q. You could discern nothing of any kind in the

way of markings [63] upon that stake at that

time? A. Nothing at all.

Q. You are positive of that ? A. Yes.

Q. You say Mears was with you at that time?

A. Yes.

Q. You say you didn't testify in your direct ex-

amination that you pointed out that stake to Mears?

A. I told him about it. I don't know that I

pointed it out to him.

Q. I ask you if you say now that you didn't so

testify in your direct examination, that you pointed

out that stake to Mears?
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A. It is possible that I might have said that I

pointed it out to him. 1 know I told him about it.

The day I seen that stake Mears was not with me
right at that time; so I didn't point it out to him

then ; if I did, it was afterwards.

Q. When you went there with Mears

—

A, I showed Mears the stake.

Q. You pointed it out to him?

A. Yes, but not at the time I seen it first.

Q. But the first time you were out there with

Mears?

A. The first tune I was out there with Mears?

Q. Yes. A. And pointed out this stake ?

Q. Yes. A. I couldn't be sure.

Q. Did you, the second time ?

A. I don't think on those occasions I showed him

that stake. We were together at the stake, but I

don't know as I pointed the stake out to him.

Q. That was in the month of February, 1906 ?

A. About that time, yes. Prior to the location of

the Victor I seen that stake.

Q. You say you saw it the next time, in April?

A. Sometime about April, yes.

Q. And the next time was after the Allen survey ?

A. Yes.

Q. You say you were in town here about the time

that the Allen survey took place?

A. Yes. [64]

Q. Attending court here. Is that right?

A. Yes.

Q. You had some litigation with MacArthur and



880 J. W. nail ct al. vs.

(Dopositiou of James Joseph Warren.)

some others in regard to a claim, the Wildcat?

A. Yes.

Q. You were a party to that action, were you not %

A. I was.

Q. Now, I wish you would tell us what you found

upon that stake of the Oregon Association, what you

saw ui)on that stake that you have designated here

as the northwest comer stake of the Oregon Associa-

tion ; what was the writing that was on it ?

A. Sanford's initials and name was on it, "J.

H.," I think, although I wouldn't be sure about the

initials ; I think '

' J. H. " or " J. W. " I wouldn 't be

positive. I know it was Sanford.

Q. That is the northwest corner stake ?

A. That is the northw^est corner stake.

Q. Tell us what was written on that stake *

A. "Oregon Group" was on it, and the number

was on it, and

—

Q. What number ?

A. I couldn't be positive about the number now.

Q. What else?

A. It had two arrows on it, one pointing up-

stream and the other pointing across the creek.

Q. What else was written on it?

A. I couldn't just remember.

Q. Any name?

A. There may have been, but I can't just remem-

ber the names.

Q. You say you saw Sauford's name there?

A. Sanford's name was there.

Q. How was his name signed?

I
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A. I think "J. IT." l>iit I wouldn't be sure about

it.

Q. Anything else?

A. That is all I remember.

Q. Was it there as locator or what?

A. Agent.

Q. Agent for whom?
A. Agent for the owners of the Oregon Group,

for those he was staking into it.

Q. Were their names there ?

A. No, just 'located by J. H. Sanford."

Q. You are sure those words were there ?

A. Those words were there. [65]

•Q. "Located by J. H. Sanford"?

A. Yes, sir.

Q. '^Oregon Group located by J. H. Sanford"?

A. Yes.

Q. That was what was written on. that stake ?

A. Together with the arrow^s.

Q. That was all that was w^ritten on that stake ?

A. I wouldn 't swear that w^as all.

'Q. In regard to the northeast corner stake, when

did you first see that ?

A. I don't think I saw that till after the survey

was made.

Q. How long after the survey ?

A. A month or six wrecks, something along there.

Q. A month or six weeks after the survey ?

A. I am roughly guessing at it.

Q. That was an old stake?

A. An old stake, yes.
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Q. Did you see any writing on that stake %

A. Yes, there was writing on that stake.

Q. What did it say?

A. It was "Oregon Association." I disremem-

ber just what all the writing was. There was some

writing, quite a little writing on it.

Q. A location notice written on it ?

A. I don't think there was.

Q. Were the names of the locators on it ?

A. I couldn't remember.

Q. And you know it was an Oregon stake ?

A. It was the Oregon stake, Association was on

it. It was claimed by the Oregon.

Q. Do you know whose handwriting that was?

A. No.

Q. How old did that writing appear when you

saw it there in 1906 ? A. It looked fresh.

Q. It looked fresh then? A. Yes.

Q. How old did it appear?

A. Oh, I don't know it didn't look more than a

year old. [66]

Q. You would say it was about a year old at that

time?

A. No, I didn't think it was a year old.

Q. Nine or ten months ?

A. Possibly not that long from the appearance of

it.

Q. It is a pretty hard thing to judge the age of

writing upon a stake ?

A. Within a year, I suppose it is.

Q. A very difficult thing, and greatly depends
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upon the kind of stake it is written, on, doesn't it?

A. Well, if it is all on the same kind of wood it

resembles much the same.

Q. It makes a difference whether it is a live or a

dead tree doesn't it?

A. Yes, it does.

Q. And it makes a difference as to the amount

of exposure the tree is subjected to?

A. If the tree is subjected to a lot of exposure and

has been there a long time, it looks older, and if it

has not been on there long it don 't look so old.

Q. If it is protected from the sun, wind and

rain and the elements in general, it will retain its

freshness for a great deal longer time will it not ?

A. These trees were not protected in any way-

more than any others.

Q. If it is protected from the sun and the rain

and the wind?

A. Yes, if you keep it jDrotected it will, I should

say.

Q. You say there was a trail running down west

of Vault Creek? A. Yes.

Q. Where did that trail begin ?

A. It began up along on the Isabelle line there on

the hillside there along the Isabelle line.

Q. With reference to this red line ' here, how
would you [67] say that that trail ran ?

A. It ran dowm along the creek, back from the

creek a little ways towards the hill.

Q. Just about in the direction of that red line ?

A. Just about the same direction on and off.
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Sometimes it ran a little up hill and down again

towards the creek, zigzag, not straight.

Q. In going dowTi that trail you saw some blazed

trees ? A. Yes.

Q. But that trail didn't follow the blazed line?

A. No, it didn.'t.

Q. How many times did it cross it?

A. I didn't count how many times it crossed it.

Q. About hoW' many times?

A. It crossed it quite often.

Q. Three times ?

A. Yes, I suppose more than that probabl.y.

Q. State as near as you can.

A. Three or four or four or five times, and then

sometimes it would run along side of it just a few

feet away, a good deal of the time.

Q. You don't know w^ho blazed that line out?

A. I never seen anybody. I couldn't tell unless

I seen them blaze it out you know.

Q. You don 't know when it w^as done ?

A. No, I w^ouldn't know the day it was done.

Q. When you made an examination of the lines

after the Allen survey in company with Mr. Eobe and

Mr. Heilig, you said that you did so partly for the

purpose of seeing whether there were any trees that

had old blazes on them along that line?

A. Along that old line ?

Q. After the survey when you examined the lines

of the Oregon Association.

A. Yes, I did. I remarked to Mr. Robe and Mr.

Heilig— [68] wanted them if they could see it, to
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take notice and try if they could discover anything.

Q. How long were you and Heilig and Kobe out

there? A. One day.

Q. How long did it take you to examine and walk

over the lines of the Oregon Association ?

A. Oh, very near a day. We examined the old

—

that red line there, the old original line and we ex-

amined the survey lines.

Q. How long did it take you to examine the sur-

vey lines?

A. We done that all in one day.

Q. How long did it take you to examine the sur-

vey lines?

A. I think we must have been a couple of hours

going around. We might not have been all that time

but somewhere around that.

Q. Did you examine every tree that had been cut

down ? A. Not every one no.

Q. That line had been swathed and the trees cut

out and thrown aside ?

A. It had. Not all of them thrown aside but

some of them.

Q. Did you examine all of them?

A. I didn't pick them all up and examine them.

I looked at them as I went along.

Q. They were l}^ng down there on the ground on

the side of this swathed line?

A. Some of them were, yes.

Q. And you just observed them as you went along.

A. Observed them, and observed both sides of the

survey line too.
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Q. How wide was the line eut out?

A. Some places it was five feet and some places it

was wider. Just a A-ery clear survey line.

Q. And the same is true in regard to the east

line? A. Yes. [69]

Q. Didn't I understand you to testify in j^our

direct examination that the writing upon this north-

east corner stake and the writing upon this low^er

center stake were about the same age?

A. They appeared to me to be about the same age.

I judge it to be about the same age, yes.

Q. And you say you examined this northeast cor-

ner stake a few months after the survey or shortly

after the survey ?

A. Sometime after the survey.

Q. And that has the appearance of being about a

y-ear or nine or ten months old ?

A. I judge it would be less than a year old.

Q. Do 3'ou know when Wiqj made a discovery

upon the Oregon Association claim ?

A. They claimed to have made a discovery there

in 1906. Stone and somebody else were working

dowTi there and put that hole to bedrock on the sur-

vey line sometime in 1906 in the spring.

Q. Did they put down anj^ more shafts that spring

that you know of ?

A. No not right then they didn't.

Q. Did you have any interest in the California

Association claim? A. Never.

Q. Did you ever have an agreement whereby you

were to get an interest in it ?



A. McKinnon et al. 887

(Deposition of James Joseph Warren.)

A. No, I never have.

By Mr. McGINN.—That is all.

Redirect Examination.

(By Mr. PRATT.)

Q. How did that blazed line start off from the

southwest corner, going down creek, with reference

to the trail 'i Did it start right in immediately down

the trail or did it depart from it ?

A. It started from the corner post there. [70]

Q. Did it follow the trail down or depart from it ?

You sa}^ they came together at times.

A. They were apart from the trail. It inter-

sected the trail down the creek somewheres.

Q. Well, now, did the blazed line and the trail

follow right along in the same place, or did one go

out this way and one go out that way on the start ?

A. They followed along in the same direction and

ran into one another.

Q. Was this blazed line for a trail or was it for

the boundary of a claim, could you teir?

A. The trail and the blazed line were two sepa-

rate

—

Q. Did that blazed line start off from the post

going down creek? Did it start off right with the

trail or depart from it?

A. It departed from the trail.

Q. It started in right over to the left, didn't if?

By Mr. McGINN.—We object to that as leading.

A. The trail wasn't blazed out only just here and

there, there was a tree cut out of the road like.

Q. There was no relation between the trail and



888 J. W. Hall ct ah vs.

(Deposition of James Joseph Warren.)

tlu' l)lazed line as to the markings?

By Mr. McGINN.—We object to that as calling

for the conclusion of the witness.

A. The trail was altogether separate from the

line.

Q. When you got down to that northwest corner

you examined the writing on that in about April,

1906, didn't you, and also the writing on the south-

west corner ? A. Northwest corner ?

Q. The northwest and southwest comers.

A. Yes.

Q. How did they compare in appearance as to

handwriting and age ? [71]

A. Much the same, just about the same, I should

judge.

Q. How many swaths did Allen suryey across the

north end of that Oregon association %

A. There are two suryeys there, tw^o swaths

rather.

Q. Clear across ? A. Yes.

Q. Wasn't there more than that? Wasn't there

three—to jog your memory?

A. I couldn't be positiye, I know^ there were two

but I don't know about the third.

Q. When did jou go down there first after the sur-

vey? How soon after the suryey?

A. I would judge about a month or six weeks; I

should judge somewhere around there.

Q. Did you see the north center stake and the

northeast corner stake of the Allen suryey at that

time ? A. Yes.



A. McKinnon et at. 889

(Deiwsition of James Joseph Warren.)

Q. You saw it at that time, didn't you"?

A. After the sim^ey, yes.

Q. You saw the writing on those old posts both

at the same time, the north center and the northeast

corner about a month after the survey ?

A. Somewhere about that time, yes.

Q. I think you answered Mr. McGinn that the

first time you saw the writing on the old stake on

the north center was in 1908. Do you want to cor-

rect that?

A. The writing. I seen the stake prior to 1908.

Q. You have testified that you saw an old stake

there with some writing about a month after the sur-

vey ? A. Yes.

Q. Did you at the same time see this with some

writing on it'? (Referring to map.)

A. Yes, I seen them^ both at the same time,

Q. That is the north center stake ?

A. Yes, sir.

Q. And it is with reference to the writing on those

two stakes [72] that you testified looked fresh?

A. The same age, yes.

Q. Did you ever see that north center stake, that

same stake you saw that writing on—did you see it

at any time before the survey ?

A. Yes, sir.

Q. How long before?

A. I seen it in the spring of 1906, somewhere

about there.

Q. Who was with you?

A. Crowley was down there.
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Q. The same Crowley who is in the country now?

A. Yes, sir.

Q. How did you happen to go to that stake with

Crowley? A. I went to their cabin there.

Q. How far was that stake down creek, north

from their cabin? A. About 250 feet.

Q. How did you happen to go down to that stake

with him, can you explain, to locate it? How did

you happen to go with Crowley ?

A. We were going down creek and went past the

stake.

Q. Did Crowley call 3^our attention to it ?

A. Yes, he did.

Q. How do you know^ that that is the same stake

that a month after the survey you saw" with this

wi'iting on it ?

A. I know by the distance it was from the cabin at

that time.

Q. Do you know anything about the appearance

of the stake? A. It was the same size stake.

Q. The same stake ? A. A small stake, yes.

Q. Where was that other swath cut that you speak

of on the north end of the survey? Where was that

with reference to this north center stake as it now
stands, and the Crowley cabin? Where did it run?

A. It was at the lower, where the survey is now,

where that stake is.

Q. That was one swath. Where was the other

one, up creek [73] or down ? A. Up creek.

Q. How close to the Crowley cabin?

A. Just above the Crowley cabin.



A. McKinnon et al. 891

(Deposition of James Joseph Warren.)

Q. How far would that be down, to this stake that

this writing is on, what is now the north center stake

of the Oregon '?

A. About in the neighborhood of 300 feet.

Q. Did you ever see the O'regon stakes while they

were sitting there next to the Crowley cabin I

A. No. The Oregon survey?

Q. Yes. A. No, I didn't see the survey then.

Q. When you went there, there was nothing but

the swath ? A. Nothing but the swath.

Q. Before that, in April, 1906, Crawley took you

down, or you went down with him 250 feet north of

their cabin and saw this very same stake ?

A. We were going dow^n the creek together.

Q. You were there and you saw this same stake ?

A. Yes.

Q. And 3"ou are positive there was no writing on

it ? A. There was no w^riting on that stake.

Q. Then it must have been about in October, 1906,

that you first say that north center stake and the

northeast corner stake with some writing on it?

Bj Mr. McGrlNN.—We object to that as leading.

Q. It was a month after the survey anyway ?

A. It is pretty hard to remember that.

Q. It was a month after the survey?

By Mr. McGINN.—The same objection.

A. About that time.

Q. At that time the writing on both of those

stakes looked fresh, as you testified?

A. Yes, they did.

By Mr. McGINN.—We object to this manner of
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examination because it is leading.

Q. Come down to this southeast corner. You say

that \yhen you saw that Mears stake after you went

out there after your hiwsuit [74] in 1906, there

were no markings on it of an^^ kind ?

A. No, it was all burned off.

Q. Do you know whether Mears had been out

there to look at it before you got there or not ?

A. I couldn't say.

Q. Was he out there ahead of you ?

A. I believe we both went out of town about the

same time.

Q. Do you know whether he was down there to

look at it before you went there?

A. I don't know.

Q. What was the appearance of the stake after

it was burned; was it washed oH and cleared off by

the elements, or was it charred, when you saw it with

Mears?

A. It was charred all black. All the trees around

there were charred.

Q. You spoke about Mears being a party to that

Victor suit. Do you want to correct that in any

way ? Was he ever a party to the suit ?

A. To the Victor?

Q. Yes. Was he ever a party ?

A. He was interested in the Victor, Mears was.

Q. Was he ever a party to the suit, do you know?

A. I don't know what suit you are alluding to.

Q. You people on the Victor commenced a suit

against the Oregon, or they did against you, about
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that interference there a year or two ago ?

A. Yes.

Q. Were you plaintiffs or defendants ?

A. We were plaintiffs.

Q. Do you know whether Mears was one of the

plaintiffs? A. Yes, he was.

Q'. You are sure of that. Hadn't he sold out be-

fore that? A. On the Victor?

Q. Yes. A. No, he had not sold out.

Q. Has he since ? A. He sold out since, yes.

Q. He is not interested in it lately ? A. No.

Q. What, if anything, do you know about this

same J. H. Sanford being out on the creek and in

the vicinity of the Oregon Association [75] within

a few weeks of the time they had the survey made,

prior to it?

A. He was out there quite often prior to the sur-

vey.

Q. How close up to the survey?

A. He passed by over the survey lines going

down the creek.

A. He was located down the creek there some-

where, but I don't just remember what place he was.

I used to see him out there quite often going down

the creek.

Q. In what month in 190G did you see him there

that 3^ou know of?

A. I couldn 't remember the month.

Q. Could j^ou remember any month prior to Sep-

tember that you saw him out there ?

A. Sometime in the latter end or the beginning of
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July I think lie was along there.

(^. Do you know whether he had a tent or a cabin

or something down there that be lived in?

A. He bad a tent down there. I never bad seen

him at the tent though.

Q. Where did he make bis headquarters at that

time, out there or in Fairbanks bere?

A. I couldn't sdij wbere he did make bis head-

quarters. I bad seen bim out there several times,

somewberes along during tbat spring.

Mr. PRATT.—That is all.

Redirect Examination.

(By Mr. McGINN.)

Q. You testified on cross-examination tbat tbe

first time tbat you ever read anj^ writing upon that

lower center stake was wben you were out there witb

Hamilton and Beatty. Isn 't tbat correct ?

A. Tbat is correct.

Q. Tbat is tbe first time tbat you did read it ?

A. Yes, after tbe survey.

Q. Tbat w^as a year ago tbis last June.

A. It was tbe first summer of tbe survey. It

badn't been [76] surveyed very long wben I went

down there to look at tbe survey.

Q. Didn't you testify in your cross-examination

tbat it was June, 1908, about two or tbree montbs be-

fore you went down witb Mr. Heilig and Mr. Robe

tbe surveyor ?

A. I don't know. I possibly may bave.

Q. Isn't tbat correct?

A. Well, it is not correct, no. It was after tbe
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survey that I was along there with Hamilton.

Q. How long after the survey?

A. About a month or six weeks.

Q. Now, you say that this northeast corner stake

had the appearance of having writing on it that

might be a year old?

A. It might be?

A. No, I judge it would be under a year, a few

months before.

Q. Didn't you say it might have been nine or ten

months old?

A. I said it would be less than a year old, I don't

know exactly. It would be a few months, less than

a year, by the appearance.

Q. You judge it may have been a year old from

the appearance ?

A. Not more than a year old.

Q. And on the center stake the writing had the

same appearance.

A. The same appearance, yes.

Mr. MicGINN.—That is all.

Recross-examination.

(By Mr. PEATT.)

Q. What is your best impression and opinion as

to the age of that writing. You have got it all the

way from a month or two to a year. What is your

best opinion as to the age of that writing that you saw

shortly after the survey on the north center and the

northeast corner post.

A. It looked practically fresh writing, that is

what I would judge it at then.
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Q. If you were going to give an opinion as to how
old it was in months, how many months would you

13ut it, the best opinion you have got?

A. Oh, about three or four months. [77]

:\rr. PRATT.—That is all.

Further Redirect Examination.

(By Mr. McGINN.)

Q. Why do 3'Ou testify one minute that it is not

less than a year, and the next minute that it would

be two or three months?

A. It would be impossible for me to tell within

a few months of the time. Nobody could tell, I don't

think, within two or three months of the age of writ-

ing on a dr}^ stake like that.

Q. Why did j^ou testif}^ that you never made an

examination of that stake to see if there was any

writing on it until June, 1908; that joii had exam-

ined the stake but didn't examine to see whether there

was any writing on it, w^hile you testified just the

other way on direct examination.

A. The first time I examined the stake was when

I examined it with Hamilton and Beatty. That was

after the.survey, not more than a month or six weeks

after.

Q. Why did you testify here that it was a year

ago last June?

A. I got mixed up in the dates.

Q. Why did you testify it was about two or three

months before you went down with Robe and Heilig.

You couldn't be mistaken about that, could j^ou?

A. If I testified that, I testified wrong.
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Q. Why did you testify to it. You knew you were

under oath all this time ?

A. Because I am positive of the time I went

down there with Beatty.

Q. That is the only explanation 3^011 can make ?

A. Yes.

Q. You were just as positive in your cross-exam-

ination that it was June, 1908, that you were out

there with them.

A. I know I am wrong there.

Mr. McGinn.—That is all.

Mr. PRATT.—That is all.

(Sgd.) JAMES JOSEPH WARPtEN.
[Certificate of notary.] [78]

[Caption and Title.]

Notice of Taking of Deposition [of David C. Mears].

To the Defendants or McGinn & Sullivan, Their At-

torneys :

You will take notice that on the 28th day of August,

1909, at two o'clock P. M., the plaintiff will take the

deposition of David C. Mears, for use on their be-

half at the trial of this action, before E. T. Wolcott,

a Notary Public, at his office over the Cecil Cafe, on

Cushman Street, between Front St. and Second

Avenue, in the town of Fairbanks, Alaska, in said

Territory, upon oral interrogatories then and there

to be propounded to said witness, at which time and

place you can attend and take part in the examina-

tion of such witness, if 3^ou so desire.
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Dated at Fairbanks, Alaska, this 24th day of Au-

gust, 1909.

(Sgd.) LOUIS K. PRATT,
T. A. MARQUAM,

Attorneys for Plaintiffs.

Service of the above notice by receipt of a copy

thereof is hereby acknowledged this 24th day of Au-

gust, 1909.

(Sgd.) JOHN L. McOINX,
Attorneys for Defendants.

[Pile-marks.]

[Caption and Title.]

[Deposition of David C. Mears, for Plaintiffs.]

[Opening statement.] [1]

DAVID C. MEARS, being first duly sworn, testi-

fied as follows:

Direct Examination.

(By Mr. MARQUAM.)
Q. What is your name?

A. David C. Mears.

Q. Where do you reside?

A. I did reside on Vault Creek.

Q. How long did you reside on Vault Creek?

A. Since February, 1906.

Q. What is your occupation? A. Miner.

Q. How long have jou followed mining as a busi-

ness? A. 12 3^ears.

Q. Where do .you reside at present?

A. In Fairbanks. I just left Vault Creek.

Q. Have you resided on Vault Creek from the

time you went there in 1906 up to the present time ?
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A. Yes.

Q. Are you contemplating leaving Alaska?

A. Yes.

Q. Where do you expect to go?

A. I expect to go to Seattle.

Q. To remain permanently?

A. I can't say that I intend to remain perma-

nently there.

Q. How long do you expect to remain there?

A. That is pure conjecture on my part.

Q. You don't know when you will return?

A. No.

Q. Are you acquainted with what is known as

the Oregon Association claim on Vault Creek?

A. Yes.

Q. Do you know about the Oregon Association on

Vault Creek as it is now marked upon the ground

by the survey posts set in by Mr. Allen, Surveyor?

A. Yes.

Q. Are you acquainted, -generally, with that sec-

tion of Vault Creek upon which the Oregon Associa-

tion is located? A. Yes.

Q. Do you know about where the southeast cor-

ner, or the [2] upstream right limit corner, of the

Oregon Association, as now claimed by the owners

of that claim, is located? A. Yes.

Q. Do 3^ou know^ about the stake which is claimed

by the Oregon Association people as being their

upper right limit, or southeast, corner of the claim

according to the Allen survey? A. Yes.

Q. When did you first see that stake?
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A. In May, 1906.

Q. What stake is that?

A. I don't understand.

Q. What stake is that, the stake that is now

cdaimed as the southeast corner stake of the Oregon

Association Claim ?

A. It originally was a stake that was put in

claiming a claim for me before I came to the country.

Q. Who put that stake in there?

A. Mr. Craig.

Q. You say it was the stake of a claim that Mr.

Craig located for you? A. Yes.

Q. When was that claim located by Mr. Craig?

A. It was located before I came down here.

Mr. McGINN.—We object to that, because in the

nature of things it is disclosed that the witness has

no knowledge of these things, that he was away
when these things transpired, and this is hearsay.

Mr. MARQUAM.—Go ahead.

A. It was a claim that had been located for me
before I came to the Tanan Valley, and it was re-

ported to have been located for me about the fall of

1904.

Mr. McGINN.—We move that the latter part of the

answer be stricken out upon the ground that it was
hearsay and a conclusion of the witness.

Q. (By Mr. MARQUAM.) When did you first

see that stake yourself?

Mr. McGINN.—We object to that as leading and
suggestive and as assuming something not testified

to, namely, that he ever saw it. [3]
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A. I saw the stake first in May, 1906.

Q. (B}^ MARQUAM.) How did you come to see

it at that time?

A. Mr. Craig was showing me a claim that he had

staked for me before I came down here.

Mr. McGrINK—^We object to that on the ground

that it is not binding upon the defendants in this ac-

tion.

Q. (By MARQUAM.) Wliat were the circum-

stances of his showing you this stake?

Mr. McGINN.—We object to that as self-serving

and not binding on the defendants or any of them.

A. We were down the creek together this time.

He had often told me that he would show me the

claim that he had located for me.

Mr. McGINN.—We move that that be stricken

out as hearsay.

A. And he took me and showed me my name on

the stakes. It was more in a tontine manner that

he showed me the claim.

(By Mr. MARQUAM.)
Q. What do you mean by that?

A. He was kind of making me believe I had lost

something by not coming down prior to the time I

came down.

Q. When you first saw the stake, that 3^ou said a

little while ago was the stake of the claim he had

located for you, and was claimed as the southeast

corner stake of the Oregon claim, what was on the

stake in the wa^^ of markings, if anything?

A. I can't recall to mind any more than I know
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it was my stake, because he pointed out my name

there on it, and easily traceable.

Q. Were there any other markings upon the

stake besides those referring to the claim which he

had located for you?

Mr. McGINN.—^We object to the form of the ques-

tion as leading. Let the witness state what was on

it.

A. The stake was a blazed stake, and he told me

that he

—

Mr. McGINN.—^We move that that be stricken

out. [4]

A. (Continuing.) —that he intended to chop it

down. He showed me Avhere he had started to chop

it dowTi at one time, but left it stand.

Mr. McGINN.—^We move that that be stricken out

as hearsay and not responsive.

Q. (By MARQUAM.) State, as near as you can

recollect, everything that w^as written on the stake

when you saw it ?

A. The only thing that I could positively recol-

lect would be my name. There was a location, a

description of the claim on it, but that I have for-

gotten what was on it.

Q. Do you know in substance what was on it?

A. I suppose it was just the usual markings of

staking.

Mr. McGINlSr.—^We object to w^hat he supposes.

Q. (By MARQUAM.) What stake was this

that was pointed out to you with reference to the

old claim, the one that had been staked for you?
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Mr. McGinn.—We object to this as irrelevant,

immaterial and assuming something that is not evi-

dence in this case,—^that there was ever any claim

staked for him.

A. It was the northeast corner stake of the claim

that was staked for me.

Q. (By MARQUAM.) Describe that stake as

near as you can as it stood upon the ground at that

time, with regard to height and any ax-marks upon

it, and the size of the stake*?

Mr. McGINN.—^We object to that as already an-

swered to the best ability of the witness and that it

is leading and suggestive and tells the witness what

his answer should be.

A. It was a squared stake about four inches

square, and in the neighborhood of five feet high,

and it had a very distinct ax-mark upon it very near

the ground.

Q. (By Mr. MARQUAM.) How many different

times did you see that stake?

A. I have seen it several times since it has been

claimed as [5] the Oregon stake.

Q. Prior to that time, how many times did you

see it ?

A. About twice, prior to that time.

Mr. McGINN.—^We object to this manner of exam-

ination because it is assuming something not testi-

fied to.

Q. (MARQIJAM.) Do you remember when the

Oregon Association Claim was surveyed ?

A. Yes.
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Q. AMicn was that?

A. The date exactl.y I cannot remember, but it

was alon^' in Ani^ust, 1906. It was surveyed while

I was in town. I had been in town about a week.

Q. How do you know it was surveyed when you

were in town?

A. Before we went to to^Mi it had not been sur-

veyed, and when I came out from town I was told

that it had been surveyed while I was in town. I

went down to see and look over their lines as they

claimed them, and see where the surveying had been

done during my absence.

Q. Had there been any other changes in the im-

mediate vicinity of the southeast corner of the

Oregon as now claimed under the Allen survey?

^Ii\ ^fcGINN.—^We object to that on the ground

that it assumes that there were any changes there at

all.

A. There was a fire had run through there cover-

ing quite a large extent around the southeast corner.

Q. (By MARQUAM.) Wlien had that fire oc-

curred? A. While we were in town.

Q. Prior to or subsequent to the survey by Mr.

Allen?

A. It must have been prior to the survey.

Q, Do you know whether it was prior or sub-

sequent to the survey?

A. Yes, I am sure it was.

Q. Why are you sure of that fact?

Mr. McGINN.—^We object to that as imma-

terial. [6]
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A. Because the stake that they claimed as their

original stake was burned, but the survey stake was

not burned.

Q. Where did those two stakes you have just

mentioned stand with regard to each other?

A. They were about a foot apart, not more than

a foot.

Q. After you returned to Vault Creek at the time

that 3^ou mention, after the survey had been made,

did you examine this stake that 3^ou have testified to

before, as being the corner stake of a claim located

for you? A. I did.

Q. Were there any other marks upon it at that

time other than those which had been on there prior

to the survey? A. Yes.

Q. What were they?

A. There were markings claiming it as the

Oregon claim.

Q. State in substance what those markings were.

A. Those markings— They had traced with a

pencil in the char on the stake tJiere calls for the

stake as the Oregon, but I couldn't recall the exact

wording that was on it at all.

Q. Do you recollect which side of the stake those

markings appeared upon?

A. It would be upon the west side.

Q. How long prior to that time had it been that

you had seen the stake last?

A. In the neighborhood of a month prior to that.

Q. That would be about what date?

A. It would be about the middle of July.
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Q. At that time were there any marks upon the

stake similar to the ones which you saw at the time

you examined it after the survey*? A. No.

Q. Wlien was the first time that you ever saw any

markings upon that stake referring to the Oregon

Association Claim? A. After the survey. [7]

Q. Describe as accurately as you can in detail the

appearance of that tracing which you refer to which

you saw after having gone to Vault Creek and after

the survey was made?

A. It had been traced with a lead pencil and it

was indented in the char of the wood. The lead

pencil had marked into the char of the wood. That

is as nearly as I can describe it.

Q. Did the pencil marks appear right on the sur-

face of the charcoal or otherwise?

A. It was indented right into the char of the

stake, scratched right in.

Q. Regarding the markings which you then saw

and which you have just described upon that stake

at that time, about how long after that did you ex-

amine the stake?

A. I examined it several times during that year,

and I don't know when they were obliterated, but

they are not there now, and have not been there for

about a year, maybe longer.

Q. Did you see these markings upon this stake

on more than one occasion?

A. Yes, I have seen them several times right

after the survey, because I was down there quite a

little.
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Q. I understand you to say that you have seen

this stake after these markings were absolutely

obliterated? A. Yes.

Q. That was at what time?

Mr. McGINN.—We object to this manner of tes-

tifying. Let the witness testif}^ to what occurred.

This is leading.

Q. When were they obliterated?

Q. (By MARQUMI.) Yes?

A. I can't do it.

Q. Will you state the date of one occasion, at

least, when you looked at this stake and the writings

were obliterated as you have previously testified?

A. In the spring of 1908 I looked at them and

they were obliterated after I came in from the out-

side.

Q. Can 3^ou state what was the cause of these

markings becoming obliterated? [8]

Mr. McGINN.—We object to that as immaterial.

A. I can't state positively, but to my mind they

were obliterated hj the weather.

Mr. McGrlNN.—We object to the opinion of the

vdtness. If he doesn't know, he can't state.

Q. (By MARQUAM.) Wliat reason have you

for stating that they were obliterated by the

weather?

Mr. McGinn.—We object to that as immaterial.

A. Because there was no appearance of there hav-

ing been anybody doing anything with the stake. It

has been there and has no appearance of having been

touched b}^ anyone.
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Q. (By MARQiUAM.) Describe that stake with

regard to whether it was a tree cut off or a stake

driven in the gi'ound?

A. It was a tree cut off to the best of my knowl-

edge.

Q, Do you know? A. Yes.

Q. What is the condition of that stake to-day, or

when you last saw it, with regard to its standing

there in the same condition, or otherwise %

A. It appears to be standing in the same condi-

tion as when I first saw it, other than it has been

burned.

Q. Were there any markings upon this stake at

the time you first saw it, and at the time you sub-

sequently saw it, by which jou could positivel.y iden-

tify the stake? A. Yes, there were.

Q. What were they?

A. I can positively identify it by an ax-mark that

was on it.

Q. Describe that ax-mark?

A. It was the cut of an ax near the ground, about

10 inches or a foot from the ground, where it had

been cut by an ax.

Q. Were those ax-marks on it when you first saw

the stake? A. Yes.

Q. Were those ax-marks on the stake after the

Allen survey had been made? A. Yes.

Q. Are you familiar with what is now claimed as

the East [9] side line of the Oregon Association

Claim according to the Allen survey?

A. Yes.
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Q. I will ask you to state whether or not at the

time that you first went upon the ground and saw this

stake which you said was a stake of a claim located

for you, whether there were any markings in that

vicinity in the way of blazed lines or not I

A. No, there were not.

Q. I will ask you to state what was the condition

of the surrounding brush and timber as to being

thinly timbered or heavily timbered in that vicinity ?

A. It was densely timbered.

Q. What was the condition of that timber along

the line that is now the east line of the Oregon As-

sociation claim according to the Allen survey, with

regard to blazed lines leading to or from this stake ?

A. There was not any blazed lines.

Q. Are you acquainted with the stake known as

the upper center stake of the Oregon Association

claim, sometimes called the initial stake ^'

A. Yes.

Q. When did you first see that?

A. I saw that in March, 1906.

Q. State whether or not you saw any blazed lines

leading to or from this initial stake, or the upper

center stake of the Oregon claim at that time?

A. No, there were no lines leading from it at all.

There was a few blazed trees about a hundred feet

away from this stake. The stake stood in a pretty

open piece of ground and about a hundred feet away

there was a clmnip of brush started.

Q. What do you mean by that ?

A. The timber started there. It was boggy and
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open ground where the center stake stood and the

brush started about a 100 feet away.

Q. You mean, about a hundred feet away from

this stake the brush was standing?

A. Yes, and right at the starting of this brush

there was a few blazed trees. [10]

Q. In which direction from the initial post was

that ? A. That was towards the east.

Q. AYere there any markings toward the west

from the initial stake!

A. Yes, there were some markings toward the

west.

Q. Where were they located?

A. They were located about two or three hundred

feet from the initial post.

Q. Describe them with regard to which direction

they indicated or took?

A. The ones I have just referred to went in a

westerly direction.

Q. Do you know where the southwest corner stake

of the Oregon as then staked upon the ground was

located? A. Yes.

Q. Which way did these markings or blazes tend

from the initial stake with regard to the southwest

corner post ?

A. It seemed to indicate a straight line.

Q. Between which points?

A. From the southwest corner post to the initial

post, and the blazing was in towards the east from

the initial post, in about a direct line from the south-

west corner post, taking the initial post as a point.
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Q. How far did the blazes to the eastward of the

initial post extend %

A. The blazes didn't extend over 20 or 30 feet.

Q. Did you make an examination of the trees and

brush in that vicinity to see if they extended any fur-

ther?

A. Yes, I was trying to find the southeast corner

stake of the Oregon claim.

Q. Did you find that corner stake of the Oregon

claim I A. No, not at that time.

Q. Did you at any time ?

A. Yes, some time after that I found it.

Q. Found what?

A. The southeast corner stake of the Oregon.

Q. Where was that stake located when you found

it?

A. It was located about two hundred feet east

from the line [11] I ran for the Victor.

Q. Which line?

A. The west line of the Victor.

Q. How can you further describe its location?

Where was it located with regard to the stake that

is now claimed by the owners of the Oregon Associa-

tion claim as their southeast, or upstream right limit

corner according to the Allen survey?

A. I would say it was about 500 feet in a north-

westerly direction from the present stake.

Q. I will ask you to look at a plat which is marked

*'Plat of Liberty and Oregon Association Claims,

situated on Vault Creek, Fairbanks Mining District,

Alaska. Surveyed by L. S. Robe. May-October,
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1908. Scale 300 ft. to 1 inch." And I will ask you if

you know what that represents? A. Yes.

Q. What does it represent?

A. It represents the Victor, Isabelle, Oregon and

Liberty Associations on Vault Creek and joart of the

California and Sierra.

Q. You say it represents, among other things, the

Oregon Association Claim? A. Yes.

Q. Do you mean by that : According to the Allen

survey as designated upon the map? A. Yes.

Q. Look at a ]Doint on the plat marked "South-

east corner post Allen Survey" and state what point

that a?
Mr. McGinn.—We object to this for the reason

that the plat speaks for itself. And we object at this

time to the witness specifpng by the aid of a jDlat

which has written upon it evidently by the surveyor

the names of stakes and locations of what is claimed

by the plaintiffs in this case to be the boundaries of

said purported location; and that the witness has no

right to testify with that map in front of him. He
should testify from the witness-stand to matters

within his own knowledge and he has no right to use

this plat as a memorandum to refresh his memory

or otherwise. [12]

Q. (By Mr. MARQUAM.) Since the Allen sur-

vey have you examined the south or upstream line

of the Oregon according to the Allen survey?

A. Yes.

Q. You have examined and been at the southeast

corner post, according to the Allen survey?
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A. Yes.

Q. I will ask you to state where the southeast cor-

ner post of the Oregon claim as originally located

and found by you is situated with regard to the south-

east corner post of the Oregon claim according to

the Allen survej^, and ask you to designate upon this

plat by a mark where that stake was located; put

your initial, the letter M by the point where you in-

dicate on the chart.

Mr. McGINN.—To which we object on the ground

that it appears from the testimony of the witness

in this case that he was not upon Vault Creek until

May, 1906, and that it is conceded and admitted that

the Oregon Association claim was staked in the year

1905 and long prior to the arrival of this witness

upon Vault Creek, so in the nature of things this wit-

ness can have no knowledge as to where the original

stake of the Oregon Association was placed.

Q. (By Mr. :MAEQUAM.) Take this pencil and

mark on the plat the stake which you found and tes-

tified to a short time ago, as near as you can judge

from this plat.

A. (Witness marks a dot with the pencil, and in

pencil writes the letter M near it with a circle around

it, on plat.)

Q. What is this mark that you have made upon

the plat, what does it indicate ?

A. It indicates the original Oregon stake as

known by me.

Q. What was the date that you first saw that

stake ?
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A. It was about the middle of March, 1906.

Q. Describe the api^earance of the stake when you

first saw^ it.

A. It was a well-squared stake about 5 feet high.

It was a tree that had been chopped off. [13]

Q. Were there an}" markings upon it?

A. The markings of the Oregon claim, calling it

the southeast corner stake ; and what other markings

there were I cannot call to mind other than I know

it was claimed as the southeast corner stake of the

Oregon.

Q. Were there any other markings upon it with

regard to the Oregon claim?

A. There were other markings on it, but what

the}" were I can't recall to mind.

Q. You are positive, however, that

—

Mr. McGIN'N.—We object to this manner of ex-

amination. The witness has testified.

Q. (By Mr. MAEQiUAM.) You are positive

that part of the marldngs upon this stake said : The

southeast corner of the Oregon Association claim ?

A. Yes.

Q. How many times did you ever see that stake ?

A. I saw it three or four times that spring of

1906.

Q. When did you last see it?

A. I couldn't tell the date now.

Q. As near as you can fix the date ?

A. About the early part of May, 1906.

Q. You stated, I believe, that you had been to the

southwest corner of the claim and had seen a stake
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at that point. A. Yes.

Q. Describe that stake, as near as you can, and

where it was situate.

A. It was a large stake about six inches through,

situated west of Vault Creek on the hillside.

Q. How far from the creek was it located ?

A. In the neighborhood of 100 feet.

Q. On which side or limit '?

A. To the left limit of the creek.

Q. Were there any markings upon the stake at

that time?

A. Yes, there was ; the Oregon claim, was marked

on it, and there was other markings which I don't re-

member. [14]

Q. Were there any numbers on the stake indicat-

ing what number it was ?

A. There were, but I don't remember the num-

bers.

Q. Were there any blazed lines in that vicinity

leading to or from that stake ? A. There was.

Q. Where were they?

A. There was a line leading to the initial stake,

that would be in an eastern direction, and there was

a line leading dowm the creek, which would be in a

northerly direction.

Q. Describe the markings or blazes that led down

the creek with regard to that stake. Look at this

plat and describe it according to the markings that

may be on that plat.

Mr. McGinn.—We object to the witness testify-

ing from the plat which is all marked up by the sur-
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veyor, which readil}'- conveys to the witness the in-

formation they desire him to testify to.

Q. (By Mr. MARQUAM.) Examine this plat

and state where those markings were with regard to

the i)resent west line, or left limit line of the Oregon

Association claim according to the Allen survey.

A. They were entirely, as far as I followed them,

upon the left limit of the creek. They didn't cross

the creek at all like the present Allen survey.

Q. What direction did they take with reference to

that west line? A. At about right angles.

Q. Are there any markings upon that plat which

would indicate the direction in which the blazed line

that you then saw^ ran?

Mr. McGinn.—We object to that as immaterial

and incompetent, and the witness cannot testify from

a map which is prepared by them and which is

marked and which conveys to the witness the testi-

mony they want him to give.

A. There is a line traced out there which would

indicate the line I saw. [15]

Q. (By Mr. MARQUAjM.) Which line is that?

A. The red line to the left of the Allen survey.

Q. Leading from what point?

A. From the southwest corner stake.

Q. Which limit? A. Left limit.

Q. I will ask you to state whether or not there

were any markings, blazes or otherwise along the

line of what is now the west side line of the Oregon

Association claim according to the Allen survey.

A. Not to my knowledge.
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Q. Did you make any examination of the timber

and the ground in that vicinity? A. I have.

Q. And you say you saw no markings along that

line.

Mr. McGINN.—We object to that. Let the wit-

ness testify. It is not necessary for counsel to re-

peat, and by virtue of his repetition misstate what

the witness has already said.

Q. (ByMARQiUAM.) State whether or not j^ou

saw any markings at that time along the line indi-

cated by the line of the map showing the west line

of the Oregon Association claim- according to the

Allen survey. A. No, I did not.

Q. I will ask you if you saw a shaft that had been

sunk or started in that vicinity. A. Yes.

Q. Where was that located?

A. That was located about 800 or 1000 feet from

the southwest corner stake along the line of what is

now the Allen survey.

Q. When did you first see that shaft %'

A. In March, 1906.

Q. Was that prior to or subsequent to the Allen

survey ? A. Prior.

Q. And the testimony" that jow have given with

regard to seeing no markings was what you observed

at that time? A. Yes.

Q. Have you been on that ground since the Allen

survey ? A. Yes.

Q. Where does the west line of the Oregon As-

sociation according to the Allen survey run with re-

gard to that shaft that you then saw?
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A. Right alongside of it. [16]

Q. I will ask you if you have been along the west

side line of the Oregon since the Allen survey was

made and made any examination along that line with

regard to whether or not there had been any blazes

upon the trees.

A. I have not been all over the line but I have

been partly over the line examining for markings and

seen none.

Q. State what portions of the line you were over,

A. I was over about halfAvay down the present

Allen survey from the southwest corner stake.

Q. Along what line?

A. Along the Allen survey line.

Q. What line of the Allen survey?

A The west line of the Allen survey

Q. That would be going downstream?

A. Yes.

Q. What did you find, if anything?

A. I found no blazes on the trees that had been

cut out of the line.

Q. What trees do you refer to as having been cut

out ? By whom were they cut out, if you know ?

A. By those who were making the Allen survey.

Q. For what purpose ?

A. For making the present Allen survey line.

Q. You say 3'ou found no blazes upon those trees.

A. No.

Q. Describe the work that had been done by the

surveyors in making that sun^ey; what result had

they accomplished in cutting out the timber?
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A, They had cut out a wide swath in a straight

line.

Q. How wide ? A. Eight or ten feet.

Q. What trees was it that you examined at that

time?

A. Those that were cut out of this line.

Q. Did you make any examination of the east line

of the Oregon Association claim according to the

Allen survey after the survey was made %

A. No.

Q. Did you make any examination of any of the

other lines of the Oregon claim according to the Allen

survey after the survey had been made ?

A. No. [17]

Q. Did you go down along the line of blazes that

you saw leading from the southwest corner post of

the Oregon claim? A. Yes.

Q. How far down along that line did ,you go ? I

mean along the west line from the southw^est corner ?

A. About halfway down.

Q. How many blazes did you see along that line ?

A. I saw none that I remember. There were

none that I saw.

Q. Are you referring to the line of the Allen sur-

vey? A. Yes.

Q. But I direct your attention to the line of blazes

that you testified to leading from the southwest cor-

ner on the left limit side of the creek, and state how
far you followed down along that line.

A. I followed down along that line about a mile.
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Q. How many ])lazod trees did yon find along that

line?

Mr. MeGINN.—We object to that as immaterial.

A. I found blazed trees all the way down along

that line, sufficient to follow.

Q. Can you give an idea of how many blazes

there were along that line as far as you followed it?

(Mr. Marquam.)

A. No. But they were not five feet apart in most

places. They were as near as it w^as possible for

trees to be blazed.

Q. That was the condition of that line w4ien you

went down there f A. Yes.

Q. Blazed every five feet, you say, at least that

close together? A. Yes.

Q. Or approximately that close together?

A. Yes.

Q. What was the condition of those blazes as com-

pared with the blazes which you saw upon the south,

or upper, end of the Oregon in regard to time ?

A. They appeared to be about the same age.

Q. What was the condition of the blazes along the

w^est line that you have testified to in regard to being

similar or otherwise to the blazes on the south line

of the Oregon? A. They w^ere similar. [18]

Q. Will you indicate upon this plat about how far

you went down along that line of blazes w^hich you

have testified about?

Mr. McGinn.—We object to that as immaterial.

Q. (By MAEQUAJM.) Step up to the plat and

look at it and indicate by pointing.
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A. I can indicate it from here (from Ms chair).

I went down to where the lake is, that is on the map
there.

Q. (By Mr. PEATT.) To the foothills beside

the lake ?

A, Yes, to the foothills beside the lake.

Q. (By MARQITAM.) That is as far as you

went down the creek at that time ?

A. That is about as far down as I went at that

time.

Q. These blazes were along that line?

A. Yes.

Q. Can you state the approximate distance that

you went down along that line at that time?

A. Well, I can tell it accurately by looking at

the map and measuring with the scale.

Q. (By Mr. PRATT.) You better do that.

Look at the map.

Mr. McGINiN.—We object to the witness testify-

ing with reference to the map. He should testify

as to his own knowledge.

A. (After examining and using scale on map.)

Three thousand feet.

Q. (By MARQUAOVI.) I will ask you to state

from your knowledge of the location of the claims

upon Vault Creek in the vicinity of the Oregon As-

sociation claim and the Liberty Association, and the

Isabelle and Victor Associations, as to whether or

not the plat from which you have in part testified

accurately represents the situation of these claims

upon the ground.
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Mr. MeGINN.—To which we object as the witness

has not been shown to be competent to testify in re-

gard to it, and as immaterial and irrelevant.

A. You mean the claims in reference to one an-

other ?

Q. (By MARQUAM.) Yes.

A. Yes, the map is a good map as the claims stand

in reference to one another.

Q. (By Mr. PRATT.) In relation to the creek

and foothills and the blazed lines? [19]

Q. (By MARQUAM.) What would you say in

that particular?

Mr. McGinn.—We make the same objections,

that the witness is not shown to be competent, and

as irrelevant and immaterial.

A. It hardly represents the foothills to my view

of it.

Q. In what particular?

A. The foothills should be further away from the

lower end of the Oregon claim than they are repre-

sented on that map.

Q. At what point along the Oregon claim?

A. At the northwest corner of the Oregon.

Q. Further than that, you would say that it was,

according to your know^ledge of the situation, an

accurate map? A. An accurate representation.

Mr. MARQUAM.—That is all.

Cross-examination.

(By Mr. McGINN.)

Q. You testified that when you went down the

west side of the Oregon Association claim that you
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went down for a distance of about a mile, but upon

examination of the map you came to the conclusion

that it was about 3,000 feet. Is that correct?

A. That is my testimony.

Q. You thought you Avent down there about a

mile, did you not ?

A. I was just recalling to memory that I went

down near the end or near what I thought was the

end of the Oregon claim, and it just ran in my mind

that the claim was a mile long, and that is why I

stated a mile.

Q. Did you think you had traveled about a mile ?

A. I am not stating that I thought then that I

had traveled a mile, but I believed that I had traveled

a mile because I was under the impression that the

Oregon claim was a mile long.

Q. That is why you testified that you traveled

down there about a mile? A. Yes.

Q. It was not with reference to the actual amount

of ground you had traveled over? A. No.

[20]

Q. Are any other questions in this case that you

have answered the same way; not in regard to the

true distance you traveled, but what you supposed

certain things to be ?

A. Well, my testimony is to the best of my knowl-

edge. I never took any memorandum of it.

Q. You are taking considerable interest in this

case ? A. No.

Q. You say you are not? A. No.

Q. You have no interest in it? A. No.
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Q. And yet you went around there examining the

stakes of the Oregon group and examining the side

lines and these other things that you have testified

to. Why did you do that ?

A. I had considerable interest then,

Q. What interest did you have then?

A. I had staked a clauii which overlapped the

Oregon.

Q. What claim was that? A. The Victor.

Q. Haven't you any interest in that now?

A. No.

Q. That part of the Oregon claim had nothing

to do with this west side line, did it? A. No.

Q. Are you interested in the Victoria at the pres-

ent time? A. No.

Q. In the Victor? A. No.

Q. AVhen did you dispose of your interest in the

Victor? A. About three or four weeks ago.

Q. To whom? A. Eugene Gaglioni.

Q. Have you parted with all interest it ?

A. Yes.

Q. You brought a suit, or united with others in

bringing a suit against the owners of the Oregon

Association claim claiming that there was a conflict

between the Victor Association claim and the Ore-

gon Association claim, did you not, being the suit of

Warren and others against McKinnon, MacArthur

and others?

A. There may have been a suit brought.

Q. You are one of the plaintiffs in that case?
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A. If I am one of the plaintiffs, I don't know it.

[21]

Q. But you expected to have a lawsuit over this

ground with the owners of the Oregon group, didn't

you? A. Yes, sir.

Q. That particular part of the Oregon Group has

not turned out to amount to anything ? A. No.

Q. It is hardly worth fighting about. Isn't that

the truth about it? A. Yes, that is the truth.

Q. You say that you saw a stake when you went

out there in March, 1906, which you say is south-

east corner stake of the Oregon group. Is that

right ? A. Yes.

Q. How do you know it?

A. Because it was marked.

Q. Who marked it?

A. I couldn't say who marked it.

,Q. Who claimed that it was the stake of the Ore-

gon group?

A. Sanford claimed to be the locator.

Q. Who claimed that that was the southeast cor-

ner stake of the Oregon Group?

A. I said, Sanford claimed to be the locator.

Q. Sanford claimed. Who did he claim that to ?

A. He claimed it on the stake. His name was on

the stake.

Q. Didn't you testify a little while ago that you

couldn't testify to anything on that stake except it

was marked: Southeast corner of the Oregon As-

sociation claim ?

A. The question you just asked me revives my
memory.
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Q. And yet your counsel asked you to state every-

thing- that was upon that stake, and you couldn't at

that time remember that Sanford's name was on it?

A. No.

Q. ,Was Sanford's name there as a locator or

what ? A. As a locator.

Q. You are positive about that?

A. I am positive about that.

Q. ,What were the initials of Sanford upon the

stake? A. I don't remember

Q. Did he have any initials? A. Yes.

Q. Were there any other names besides San-

ford's? A. ,Not on that stake.

Q. Was it J. H. Sanford?

A. I can't state whether it was or not^ [22]

Q. Do you know whether Sanford was ever in

the location of the Oregon Association claim or not?

A. Whether he was one of the locators?

Q. .Yes.

A. No, he was not one of the locators. He was

acting as agent according to his calls on the stakes.

Q. On this stake?

A. No, on the initial stake.

Q. You say that u^Don this stake he was there

as a locator? A. He w^as there as a locator.

Q. You are positive about that? A. Yes.

iQ. You don't know who wrote that upon that

stake ? A. No.

Q. You haven't the least idea? A. No.

Q. You don't know anything about tliat stake

except that you saw some writing there?
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A. That is all.

,Q. As far as yon know, that writing might have

been placed npon that stake by some of the plaintiffs

in this case ? A. As far as I know, yes.

Q. So, you are not prepared to state that that

was the original southeast corner of the Oregon

Group ? A. No.

Q, ,You were not there when Sanford located this

property % A. No.

Q. And, of course, from the nature of things you

can 't know anything about it % A. No.

Q. You say that that map correctly shows just

about the situation of those various claims out there %

A. Yes.

Q. The Oregon Association claim was staked be-

fore the Victor, Liberty or California, was it not ?

A. Yes.

Q. The Isabelle was staked first?

A. That is w^hat I have been told.

Q. Who were the people that were interested with

you in the Victor Association claim'?

A. J. J. Warren, Thomas Carroll, Thomas Cale,

Thomas Craw^ley, Eugene Oaglioni.

Q. Was he in it originally?

A. Yes. And John Vernetti, [23] Thomas

Carroll wasn't an original locator. It was J. E.

Dougherty, I think in place of Carroll ; he bought.

Q. As a matter of fact, Dougherty and Carroll

are partners, are they not?

A. I don't know. They are supposed to be part-

ners.
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Q. And you yourself were an original locator?

A. Yes.

Q. Seven locators. Is that correct ?

A. Yes.

Q. Can you tell me who is interested in the Cali-

fornia Association claim?

A. Who is interested now?

Q. At the time they brought suit?

A. |No, I couldn't tell you all of the interested

parties in that.

Q. There is Crowley in it ? A. Yes.

Q. And there is Dougherty? A. No,

Q. Carroll? A. Carroll.

Q. Warren?

A. No. Craw^ley, Carroll, Craig— I really

couldn't say. I know^ several that are interested in

it now. I know most all of them that are interested

in some way in it, but I don't know w^hat their in-

terests are.

Q. Who is interested in it now, that you know?

A. Beatty, Boland, Slade, Piffer, Crawley

—

That is as far as I can go.

Q. The owners of the California Association

claim and the owmers of the Victor Association claim

have always been on very friendly terms?

A. Yes.

Q. They have kind of had an organization out

there of their owti to kind of appropriate the entire

creek to themselves and shut out all others?

A. No.

Q. What do you know about the locators of the
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Liberty Association claim?

A. I don't know a thing about them only I know

that two men are interested in it.

Q. Who is that?

A. That is either Stone or Brandt and Jerry

Ryan. [24]

Q. You sa}^ that when you went out there in

March, 1906, you saw a stake that you have marked

here with jouv initial ''M." You had no trouble in

telling that that was the stake of the Oregon As-

sociation claim itself?

A. Not when I found it'- there, no.

Q
A

When did jou stake the Victor Association?

It was in March, 1906.

At that very time ?

That I found that stake?

Yes.

It was while I was staking the Victor that I

Q
A
Q
A

foimd it.

Q. Wh}^ is it that you then trespassed and went

down upon the ground of the Oregon Association,

if you saw that stake there. Why did you include

any of their ground within jovlV boundaries?

A. It was inside. It wasn't alongside of the

Isabelle line, and I wanted to tie it to the Isabelle,

and I went down to the corner stake of the Isabelle.

Q. Didn't you know that jou couldn't take any

other property that was already appropriated?

A. I did.

Q. Yet you went to work and included within

your property, ground that you knew was claimed
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by the Oirgou Association 'i

A. My intention wasn't to claim that.

Q. You did claim it in this lawsuit that was after-

w^ards brought? A. No.

Q. Do you mean to say that the complaint that

was filed in the case of Warren vs. McArthur and

others—that in that you do not claim that ground

as against the owners of the Oregon Association

claim ?

A. If they claim it, it is not my intention to claim

it and it never was.

Q. You are one of the plaintiffs in that case?

A. Maybe.

Q. You want it understood that while you knew

you couldn't claim any of that ground there; never-

theless, although you saw the stake of the Oregon

Group there, you paid no attention to it and staked

right over them?

A. Staked right over them. [25]

Q. And paid no attention to their stakes ?

A. With the intention of t}dng it to the lower

corner stake of the Isabelle.

Q. You think that is the proper way to do, not

to observe the rights of other people?

A. No, I don't think it is the proper way not to

observe them. I intended to observe that stake.

Q. You saw where the boundary line of the Ore-

gon Association claim was?

A. That didn't in any way aid me in tying it to

any permanent point there in locating the Victor.

Q. You took in a part of the Oregon Association,
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according to your own statement, in the Victor As-

sociation claim, didn't you? A. Yes.

Q. Do you think that was the right thing to do?

A. I do.

.Q. You think that it is the proper thing to raise

disputes in regard to the boundaries of property?

A. I didn 't intend to raise any disftute at all.

Q. You have succeeded in doing it.

A. No, not in regards to that particular piece of

ground.

Q. You are positive about that? A. Yes.

Q. Just as positive of that as anything else you

have testified to here to-night?

A. I am positive I have not raised any trouble

in regard to that particular piece of ground, and

don't claim to.

Q. You think it is all right for a locator to pass

over the stakes of another man and include his

ground in a second location? You think that is

right, do you? A. Yes.

Q. According to that plat there, which you say is

just about right, the Oregon Association people

didn't get very much by their location, although thej^

were the first in time, did they? The Isabelle and

the Victor take in the upper end, the California takes

in the lower end, and the Liberty takes in the [26]

middle. So the Oregon people didn't get very much,

according to that plat?

A. According to that plat, they didn't.

Q. Although they were the first there?

A. Yes.
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Q. This stake that you saw and which you say

now represents the southeast corner of the Oregon

Association, you say was originall}^ a stake placed

there for you? A. For me, yes.

Q. You don't know anything about that except

what Craig told you?

jA. Except what Craig told me.

Q. It is all hearsay so far as you are concerned?

A. It is all hearsay.

Q. Except that you saw some writing on that

stake ? A. I saw my name upon that stake.

Q. That stake is still there? A. ,Yes.

Q. Is your name on it? A. Not now.

Q. When did your name disappear ?

A. When the fire ran through there.

iQ. And you say you first saw that stake in March,

1906? A. In about May, 1906.

Q. Wasn't there a fire through there in 1905?

A. No.

Q. You are positive of that? A. Yes.

Q. When was the fire through there in 1906?

A. It was in August.

Q. You say you are positive there was no fire

through there in 1905?

A. Yes, through that particular portion of the

creek.

Q. You didn't pay any particular attention to

this stake in May, 1906, did you? A. Yes.

Q. That is the first time you saw it?

A. Yes.

Q. And Craig said he had staked a claim there
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for you ? A. Yes.

Q. That he had recorded it? A. No.

Q. Didn't you think anything of the claim'?

A. No. He had let it lapse.

Q. How did he let it lapse"?

A. He had not done any work on it to hold it.

[27]

Q. Nobody else had staked if?

A. Nobody else had staked it then.

Q. There was nothing to prevent you from re-

staking it and going to work and doing the work

then ? A. Yes, there was.

Q. What?
A. The Isabelle took in the biggest portion of the

claim.

Q. What was the size of that claim*?

A. 1320 feet downstream and 660 feet wide.

Q. And this southeast corner post of the Oregon

Association, as shown there by the Allen survey, was

what corner stake of your location?

,A. It was the northeast corner.

Q. You claimed 660 feet wide? A. Yes.

Q. You didn't see that stake in March, 1906?

A. No.

Q. Although 3^ou passed right along near there

and although you included that ground within the

boundaries of the Victor Association ? A. Yes.

Q. And you didn't see any blazed lines running

there at all? A. No.

Q. You didn't see any blazed lines in the vicinity

of what you have marked upon the plat with the let-
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ter "M."
A. Yes, there were a few blazes there.

Q. How maily blazes?

A. The blazes led a short distance from the stake.

Q. In what direction?

A. In a northerly direction.

Q. How far? A. Not over 30 feet.

Q. Who made those blazes?

A. I couldn't say. I don't know.

,Q. Did you make a careful examination of that

stake that you say Craig showed you?

A. Enough to know it.

Q. And you didn't pay any more attention to

that stake until after the Allen survey?

A. No.

Q. Then you were in to\STi, and when you went

out there you say you made an examination of it

and somebody had traced with a pencil over the

burned portion of that stake? A. Yes. [28]

Q. What did they do? Just take a lead pencil

and write over the burned portion? A. Yes.

Q. It showed that it was newly done ?

A. Yes.

Q. There was no attempt to make it appear an-

cient ? A. No.

Q. Who did it? A. I couldn't say.

Q. Anybody connected with the plaintiffs in this

case? A. I don't know.

Q. Anybod}^ connected mth the defendants?

A. I don't know.

Q. Well, you don't know who did it?



A, McKinnon ct al. 935

(Depositiou of David O. Mears.)

A. No.

Q. And that writing disappeared?

A. Yes.

Q. And you think that was caused by the

weather? A. I don't know.

Q. You don't know whether the plaintiffs or the

defendants caused it to be removed ? A. No.

Q. You don't know who caused it to be put there

or removed? A. No.

Q. All that said was: "Oregon Association"?

A., No, there was about a foot of the stake that

was written on making several calls in reference to

the stake, but I don't remember them all. I just

know it made a call for the Oregon stake.

Q. Do you know whether that was traced over

there with a glass or not? A. No.

Q. Were there any other stakes right near there

at that time? A. ,The time after the survey?

Q. Yes, at the time you say you saw this tracing ?

A. Yes.

Q. There were other stakes there ? A. Yes.

Q. Prior to the Allen survey, where do you claim

the easterly side line of the Oregon Association was ?

A. I don't know where it was.

Q. Where did any of those people out there claim

it was ?

A. I don't know where they claimed it was.

Q. Does anybody know?

A. No, not to my knowledge.

Q. But you all did know that they claimed 1320

feet on each side of their center stake?
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A. Yes. [29]

Q. You saw the center stake there? A. Yes.

Q. Did you ever see their lower center stake?

A. No.

Q. You never went down to examine their lower

center stake?

A. No, that is, prior to the survey.

Q. After the surve.y, did you? A. Yes.

Q. That was an old stake, was it not, a tree in the

ground ? A. Yes.

,Q. And showed it was an old stake?

A. Yes.

Q. And that claimed 1320 feet on each side?

A. (I don't remember the calls.

Q. The line that is marked upon that plat with

red ink, that is just a pathway leading down there,

a trail, isn't it? A. I don't know.

Q. Don't you know that that has been used as a

trail there for years?

A. Since I have been on the creek it has never

been used as a trail.

Q. Don't you know it is a well-beaten trail?

A. No, it is not.

Q. Quite frequently traA'eled ?

A. Not since I have been on the creek has it been

traveled.

Q. They use other trails there now, do they not?

A. Yes.

,Q. That used to be used as a trail, didn't it, in

1905 and 1904? A. Not to my knowledge.

Q. Did you say it was not ?
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A. I don't believe it was. There was another

well-beaten ti'ail that. was used.

Q. How close to that?

A. About 1320 feet. It led past the initial stake

of the Oregon.

Q. Who run that line down there?

^. Which line?

Q. Indicated by the red line?

A. I don't know.

Q. Did the defendants in this case have anything

to do with it? A. Not to my knowledge.

Q. Did the plaintiffs?

A. Not to my knowledge.

Q. Anybody for them? A. I don't know.

[30]

Q. You don't know who did that? A. No.

Q. You don 't pretend to say that that is the west-

erly side line of the Oregon Association claim, do

you? A. It was what I always thought was.

Q. I don't care what you thought. Do you pre-

tend to sa}^ it is, under oath as a witness here ?

A. No, I don't say that it is.

Q. Was there anything along that blazed line to

indicate in any way that it was the westerly side line

of the Oregon Association claim?

A. That it ran to the southwesterly stake and

didn't run upstream beyond it.

Q. That is the only thing? A. ,Yes.

Q. You don't know who blazed it? A. No.

Q. Do you know whether there were any other

association claims on the other side of that line or



938 J. W. Hall ct al. vs.

(Deposition of David C. Mears.)

not? A. Yes.

Q. And they ran up to this line?

A. No. You misunderstand me. You asked me
if I knew whether there were any association claims

to the left limit of that. I say I do know whether

there was or not.

Q. Was there? A. No.

Q. You are positiA^e? A. Yes.

Q. You cannot be mistaken about that ?

A. No, I can't be mistaken about that.

Q. That there were no association claims along

in 1905 ? A. In 1906.

Q. How about 1905? Do you IvQow anything

about that? A. I wasn't on the creek then.

Q. As a matter of fact, Vault Creek had been

staked a good many times before you got out there,

hadn't it? A. Yes.

Q. All of this ground had been staked in 20 acre

locations ? A. Yes.

Q. And these association claims were all staked

over prior 20 acre locations, were they not? [31]

A. I don't know whether they all were staked

over 20 acre claims.

Q. Most of them; those particularly in contro-

versy here? A. Yes.

Q. And there were blazed lines in all directions

around there ?

A. No, there was not blazed lines running in all

directions.

Q. You are sure about that ? A. Yes.

Q. Were not these original 20 acre claims blazed
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out and the lines marked?

A. No, not all of them.

Q. A great man}" of them were ?

A. No, not a great many. It was a rare thing for

them to be blazed out.

Q. You say the timber was very heavy along the

easterly side line of the Oregon Association claim ?

A. I mean it was dense. It was not big timber.

Q. Very dense ? A. Yes.

Q. There was no line down there that showed

where the easterly side line of the Ol'egon Associa-

tion claim was? A. No.

Q. And the first line that you say was run through,

was the line that was run by Allen the surveyor for

the Oregon Association people?

A. The first line of any claim, do yon mean ?

Q. No, the first line that marked the easterly side

line of the Oregon was when Allen ran that side line

down for the owners of the Oregon Association

claim ? A. Yes.

Q. That was the first time that boundary was

marked out ? A. Yes.

Q. Do you know whether the Liberty people had

staked the Liberty Association claim at that time or

not ? A. Yes.

Q. Do you know what they were doing?

A. Wait a minute.

Q. You know whether the Liberty Association had

been staked at that time or not ? A. Yes.

Q. I ask you if you know what the owners of the

Liberty claim were doing at that time ? A. No.
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Q. Were they doing any work on the Liberty

Association? A. They had done some work.

[32]

Q. Were they doing any work at the time Allen

made this survey?

A. I couldn't say. I was not down.

Q. Had they before that?

A. Yes, they were working around there.

Q. What were they doing?

A. They had started some holes, or a hole.

Q. Was it to the west of the east side line of the

Oregon Association as shown by the Allen survey?

A. Yes.

Q. I will ask you to state whether or not after the

survey they didn't abandon that hole and move uphill

to the other side of the line.

A. I believe they did, but I am not positive about

that.

Q. I believe you stated here that some of these

blazes that you saw along the west side line here and

in the vicinity of the southwest corner were similar ?

What do you mean by that ?

A. They had the appearance of being weathered

alike, that is, as though they had been done at the

same period, the same year.

Q. How^ old did they appear to be ?

A. I couldn't say how^ old they appeared to be.

Q. It is pretty hard to tell, isn't it ?

A. It is pretty hard to tell how old they appear

to be, yes.

Q. And some discolor faster than others ?
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A. Yes, at times.

Q. There is a good deal of conjecture about a

thingof that kind?

A. A good deal of conjecture.

Mr. McGINN.—That is all.

Redirect Examination.

(By Mr. MARQUAM.)
Q. You stated in your cross-examination that

there were several stakes at the southeast corner of

the Oregon Association claim according to the Allen

survey .

A. There \Yere several stakes after the Allen sur-

vey, yes, sir.

Q. What were those stakes ?

A. The Allen survey stake, and another. There

was a flag-post or something there. [33]

Q. What else?

A. There was a little stake in there that appeared

to wedge the flag-post to the post that I have testified

was burned.

Q. Were there any other stakes in that immediate

vicinity ?

A. No, no claim stakes. There was a stake a short

distance away.

Q. What stake was that?

A. The Pittsburg claim.

Q. How far away was that ?

A. 15 or 20 feet, I should suppose.

Q. In what direction?

A. In a northwesterly direction.

Q. Did you examine these stakes at the time you
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first went out there, or when 3^011 first saw them

w^henever it was, after the Allen survey?

A. I didn't give them any particular examination

other than to note wliat was on them.

Q. I will ask you to state whether or not you saw

any markings or marking upon any of these stakes

with reference to the Oregon Association claim, fur-

ther than you have already testified to ?

A. No. There were no Oregon markings on any

of the others, only the one I have testified to the

markings being on.

Q. Those markings which were wa-itten in the

charcoal ? A. Yes.

Q. How long before had you seen the stake, prior

to the time that you saw^ it after the Allen survey had

been made?

A. I saW' it about the middle of June.

Q. And at that time there were no markings upon

it?

A. There were no markings on it at all.

Q. You said upon cross-examination something

about the Liberty people having started a hole on the

Liberty claim to the westward of what is now claimed

to be the east side line of [34] the OTegon claim?

A. Yes, sir.

Q. And in answer to a question by Mr. McGinn,

you said you thought they had abandoned that hole

at the time the Oregon survey w^as made. What do

you know^ about that?

A. I don't know anything xoarticularly because I

wasn't interested with those people there.
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Q. You doii 't moan to state that they did abandon

any workings that they had oA^er there ?

A. No, I don't mean to state that they did aban-

don that. I don 't know what their business was, and

I didn't pay any particular attention to what they

were doing.

Q. Do you know who started that hole?

A. No.

Q. Do you know who was working there*?

A. No.

Q. You don't know how long they were working

there *? A. No.

Mr. MAEQiUAM.—That is all.

RecrOSS-examination.

(By Mr. McGINN.)

Q. Don't you know that after the survey, they

uit there in that hole ?

A. I don't know whether they went back after

the survej^ to w^ork there or not.

Mr. McGINN.—That is all.

Mr. MARQ'UAM.—That is all.

Mr. PRATT.—We have got to make some ar-

rangement about signing this.

Mr. McGINN.—I will waive that, but I don't sup-

pose you would do it for me.

DAVID C. MEARS.
[Certificate of notar3^]

[Caption and Title.]

Notice of Taking Deposition [of L. G. Snow].

To McGinn & Sullivan, Attorneys for Defendants:

You will take notice that the deposition of L. G.

1
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Snow, a witness on behalf of the plaintiffs, will be

taken before E. T. Woleott, a Notary Public, at his

office on Cushman Sd:., between First and Second

Avenues, over the old Cecil Cafe, in the town of

Fairbanks, in the Territory of Alaska, on Monday,

June 7th, 1909, at two o'clock P. M. of said day.

Dated at Fairbanks, Alaska, this 4th day of June,

1909.

(Sgd.) LOUIS K. PEATT,
THOMAS A. MARQUAM,

Plaintiffs' Attorneys.

Received a copy of the foregoing notice at Fair-

banks, Alaska, this 4th da}^ of June, 1909.

Attorneys for Defendants.

United States of America,

Territory of Alaska,—ss.

I, T. A. Marquani, being first duly sworn, on oath

say: That I served a true copy of the above notice

upon John L. McGinn, of the firm of McGinn & Sul-

livan, attorneys for defendants herein, by tendering

said copy to him in the First National Bank at Fair-

banks, Alaska, at the hour of 2:55 o'clock P. M.,

June 4th, 1909, which copy Mr. McGinn refused to

accept. I then left said copy at the office of McGinn

& Sullivan over the Fairbanks Banking Compan?'e's

Bank with Mrs. Edith McCormick, their steur-

ographer and clerk, on the same day and hour,

(Sgd.) T. A. MARQUAM.
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Subscribed and sworn to before me this 4th day

of June, 1909.

[Seal] (Sgd.) LOUIS K. PRATT,
Notary Public for Alaska.

[File-marks.]

[Caption and Title.]

[Deposition of L. G-. Snow, for Plaintiffs.]

[Opening statement.]

(By Mr. PRATT.)
Q. State your name, age and place of residence.

A. Leonard G. Snow; age 36; residence, Vault

City.

Q. What are your purposes with reference to re-

maining in Alaska or going outside at this time ?

A. Well, my intentions are to go outside.

Q. When? A. Tuesday evening.

Q. To-morrow? A. Yes, sir.

Q. When did you first see me and notif}^ me that

you would probably leave the District of Alaska and

go to the States?

A. About six weeks ago I should judge.

Q. AVhere was that ? A. In your office.

Q. What arrangements did you and I make with

reference to the taking of j^our deposition?

A. I said that I intended to go outside on one of

the first boats, and that if I did I would give you

plenty of notice so that you could be able to take my
deposition; if I remember it right.

Q. When did you in fact notify me that you were

going outside?
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A. I telephoned to "Shorty" Smyser, who was in

town' at the time, on Friday of last w^eek.

Q. That would be the 4th of June, wouldn't it?

A. Yes.

Q. What did you telephone him?

A. To notify you that I was going on the boat

Tuesday the 8th of June, and to make such arrange-

ments as was necessary.

Q. What has been your length of residence in

this north coimtry and what has been your occupa-

tion during that time ?

A. I came to Dawson in 1898 and I prospected

and mined in Dawson and the Fortjaiiile country a

little over two years or two years and a half I guess

I was there, and then I went outside and came in

here three years ago this month.

Q. AVhat occupation have 3^ou followed while you

were in Dawson and the Fortymile and here ? [2]

A. I was prospecting and mining all the while I

was in the upi3er country. I prospected in this

country for about a year.

Q. What has been jouy experience, has it been

considerable or otherwise, wdth reference to staking

placer claims in this camp and observing the manner

of staking b}^ other people ?

A. Well, practically all the while I was in Daw-

son and the Fortj^nile country, staking and pros-

pecting was my business.

Q. And here in this camp ?

A. Not so much here, although I have observed a

good deal of it.
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Q. The FortjTiiilc country is on the iVinerican

side? A. Yes.

Q. For what length of time did you prospect and

stake placer mining claims in the Fortymile coun-

try? A. About a year and a half.

Q. Have you ever lived on Vault Creek ?

A. Almost three years.

Q. When did you first go there, and where did you

go, to what part of the creek ?

A. The 16th day of July, 1906, was my first trip

on Vault. At first I was camp)ing up near where

the town of Vault is now for several days. I then

came to town, and got an outfit and moved out, and

moved down on the Last Chance.

Q. I show you now a map which purports to be

a representation of the Oregon Association accord-

ing to the Allen Survey, the Liberty Association, a

tracing of the California and Sierra to the north of

those, of the Happy and the Victor and the Isabelle

to the south, and Vault Creek, and the foothills.

That map has printed upon it, ''Plat of the Liberty

and Oregon Association claims situate on Vault

'Creek, Fairbanks Mining District, Alaska, surveyed

by L. S. Eobe. May—October, 1908. Scale 300

feet to one inch.
'

' Now, Mr. Snow, how long did you

stay at this Last Chance claim %

A. From about the 20th of July, 1906, imtil the

last of May, 1907.

Q. Since then continuously up to this time, you

have lived at Vault City? A. Yes, sir. [3]

Q. I will ask you to state if that is a fair repre-



948 J. W. Hall ct al. vs.

(Deposition of L. G. Snow.)

sentation of the Oregon Association according to the

Allen survey, and of the Liberty Association, and

those adjoining claims, with reference to the creek

and the foothills? A. It is.

Q. Where was this Last Chance claim on that

creek, describing it now with reference to that map
that is before you ?

A. It started at the southwest corner of the Cali-

fornia, rvmning thence 660 feet west, north 5,280

feet, east 660 feet to the northeast corner post of the

California, then from there to the place of beginning.

Q. It took iu the creek the whole way down, didn't

it? A. Yes.

Q. Where was your tent or cabin located on the

Last Chance with reference to that map?
A. Between the lake and the creek.

Q. How^ far from the creek and how far from the

lake? A. About qual distance, about 100 feet.

Q. From each ? A. From each, yes,

Q. From what part of the lake ?

A. The northwest corner.

Q. You were there continuously from' the 19th of

July, 1906, until May of the following year, w^ere you

not ? A. It might have been the 20th of July.

Q. From the 20th of July until May of the follow-

ing year? A. Yes,

Q. What did you do ou that ground in the mean-

time?

A. "Sank a hole to bedrock and drifted about 200

feet.

Q. Did you find any results, any paystreak?
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A. Nothing.

Q. Do 3^ou know a man by the name of J. H. San-

ford, one of these defendants ? A. Yes, sir.

Q. What is he usually called?

A. Jesse Sanford.

Q. There is another Sanford named here as a

defendant, H. W. Sanford; do you know anything

ahout him or who he is ? A. No.

Q. When did you first see J. H. Sanford, Jesse

Sanford? A. The last part of August, 1906.

Q. Where was he when you saw him ?

A. He was in front of my tent when I was camp-

ing on the Last Chance. [4]

Q. You afterwards built a cabin there, didn't

you? A. Yes, sir.

Q. The cabin wasn't built at that time?

A. No, sir.

Q. What, if any, conversation did you have with

him about the Oregon Association claim lines?

A. When I first saw him he was signaling to

somebody up the hill from the creek.

Q. In which direction by the compass would that

be?

A. That would be east. I asked him what he was

doing and he said he was surveying the Oregon

Group and that he was looking for his northwest

corner stake.

Q. How far w^as he from you at this time?

A. About 100 feet.

Q. Do you know w^here he was with reference to

that black dot and dash line that you see there on
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that map ? A. Very close to it.

Q. Proceed with the conversation that you had.

A. I then said ''Your stake isn't around here any-

where, is it," or words to that effect. Sanford an-

swered and said: "Yes, I think it is across the creek

somewheres. " I then told him that I didn't think

that the Oregon came down that far.

Q. When he said that he thought that his north-

west corner stake was across the creek, did he indi-

cate in anv wav where it was that he thousiit that

stake should be ?

A. In a general way he indicated due west from

w^here he stood.

Q. AYhere, with reference to the foothills ; close to

the foothills, or between where you were standing

and the foothills somewhere, or where did he ?

A. I couldn't say as to that.

Q. How did he indicate, by pointing or other-

wise ? A. By motioning with his hands.

Q. Pointing? A. Yes, sir.

Q. What distance was it from where jom were

talking with him over to those foothills ?

A. Seven or eight hundred feet.

Q. What was the character of the ground from

the place he had indicated or motioned or pointed

to you, as you have indicated, over to the foothills;

w^hat was the character of the ground there with

reference to being timbered or brushy or free, en-

tirely [5] open ?

A. On the banks of the creek it was heavily tim-

bered for about fifty feet on each side ; from there on
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it was quite open until you came to the foot of the

hill, a few scattered trees.

Q. Were he and you standing together at this

time at this time that you first eommeneed talking;

did you go up to him ?

A. No, not until sometime afterward.

Q. The same day, though? A. Yes.

Q. What time of the day w^as this first conversa-

tion ?

A. Along in the late afternoon, 4 or 5 o'clock,

something like that.

Q. While 3^ou were standing there talking w^ith

him, did you notice any men up to the east, further

eastward and towards the hill from what is now the

north center stake of the Allen survey of the Oregon ?

A. I did.

Q. What were they doing there 1

A. Well, I couldn't see what they were doing,

although they had the transit set there and they were

brushing out a line.

Q. What did Mr. Sanford say he was out there

doing, he and these men?

A. Running the lines of the Oregon Group.

Q. With a surveyor ? A. Yes, sir.

Q. Who was the surveyor ?

A. Mr. E. G. Allen.

Q. Now% on that same day, that you were talking

there with Sanford, what, if anything, did he and

you, or he and you with these others, do vdth refer-

ence to going across to the left limit there, the place

where he pointed, and searching for his northwest
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corner post.

A. After while the chainmen came on down to

where Sanford and I were talking, and then they

went across the creek and looked for their northwest

corner stake.

Q. Who went across there?

A. If I remember correctly there was Sanford

and Beckord and Brandt. [6]

Q. How long did they remain over there ?

A. About half an hour.

Q. Did 3^ou go with them? A. No, sir.

Q. Locate, as near as you can on that map, the

point that he designated to you by motioning and the

place that there men went to search for this north-

west corner stake. If there is any mark there that

you can identify it by, please do so.

A. I should say they went from the creek in a

westerly direction about half the distance between the

creek and the hill.

Q. Where would that be with reference to the

down creek end of that red dotted line which you see

on that map ?

A. About three hundred feet east of it.

Q. That is where they were hunting?

A. Yes, sir.

Q. Where would be tlie point that he designated

to you by motioning and pointing with his hands as

the place where he thought his northwest corner stake

would be; where would that be with reference to the

doT^Ti creek end of that red dotted line, as to whether

it would be there or in that vicinity ?
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A. It might have been there, or it might have

lieen half way between that and the creek and it might

have been close to the creek. I couldn't tell as to

that.

Q. Had these chainmen that came down from the

survey party cut out and swathed out a line from

where you saw the transit standing up there doAvn to

w^here you and Sanford were ? A. Yes.

Q. Had the}^ cut a sw^ath out or just simply

blazed ?

A. No. They cut a swath out so jovl could run

a sight through there.

Q. I wish you to mark on this map with pencil

the point at w^hich you saw that transit man and the

transit sitting this time you are speaking of. Mark

an X and also put your initial next to it.

(Witness marks an X and the initial ^'S" close

to it on the map.)

Q. That point marked X on that map is the place

where you saw JMr. Allen standing with a transit

when you first noticed the surveying party?

A. Yes. [7]

Q. Did they come down at all to where you and

Sanford were talking that day? A. Yes, sir.

Q. Did all of them come dow^n %

A. Yes, sir.

Q. Where did you then go, if anywhere, with any

of them?

A. I didn't go with them at all. I went back to

my tent and started to get supper.

Q. Have you related all of the conversation that
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you had with Mr. Sauford about his line there of the

Oregon, that you can remember? A. No, sir.

Q. What else did he say at that same time %

A. Well, in the course of our conversation, I told

Sanford that I didn't think that the Oregon lines

came that far north and that I had already started to

sink a shaft on the Last Chance, and if I had thought

that his stakes were that far north I wouldn't have

started to sink there. He then said that he didn't

think the claim w^ould run that far, but that it was

overmeasured you know.

Q. Overmeasured ?

A. Yes, that it was overmeasured and wouldn't

run that far north, but that he would have to find his

stakes anyway, and then afterwards move the [See

corrections, page 23] claim so as to take in 160 acres.

Q. What, if anything, did he say to you about this

stake where you saw the surveyor standing with a

transit first that afternoon; what did he say with

reference to that being his north end stake of the Ore-

gon, if anything ?

A, He told me, that some days before Frank

Cleary had been out looking for corner stakes and

couldn't find them, "But," he says, ''I came right

out and I could go right to them, '

' and that he could

find his northeast corner stake and also his lower

center stake.

Q. That is the north center stake, down creek.

A. Yes.

Q. What, if anything, did he say about having

found it and that that was the stake where you saw
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the surveyor standing? [8]

A. Well, he said that after he found his north-

east corner stake that he came directly to his lower

center stake.

Q. That was the one Avhere you saw the surveyor

standing ? A. Yes.

Q. When did you go up there, if you did go at all,

to that place ? A. Not until the next day.

Q. What did you find then %

A. I went up. In the meantime I was worried

about them taking in my shaft, what little work I

had done, and I thought I would go up and take a

look at the line. I went up to where the surveyor

had his transit set as I supposed, and I saw a stake

there marked ''Lower lines Oregon Group."

Q. How was lines spelled'?

A. Lines, 1-i-n-e-s.

Q. Anything else on the stake f

A. No, sir.

Q. Any names of any persons at all ?

A. No, sir.

Q. Any other writing at all than what you have

given ? A. No, sir.

Q. What kind of a stake was it ?

A. It was a small stake, about three inches in

diameter at the ground, and it tapered up to about

two inches where it was cut off perhaps 5 feet from

the ground.

Q. Was that a stake or a tree ?

A. It was a stake [See corrections, page 23] and

blazed on two sides.
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Q. AVhere was that stake with reference to the

one that they afterwards adopted and that is stand-

ing there now as the north center end stake of the

Oregon Association according to the Allen survey?

A. Northeast about 300 feet.

Q. How would that be as to angle with reference

to the angle between the north center and the north-

west corner stake; how would the alignment be, the

direction! A. In a general direction.

Q. In the same direction ? A. Yes, sir.

Q. Just a projection of the same line 300 feet, is

that what 3^ou mean ? A. Yes, sir.

Q. What conversations did you have on the second

day that you were with those men, and what trans-

actions did you have with them? Tell it aU in detail.

[9]

A. After going up and looking at the stake, I

started home down the line. On my way home, I

observed off to the left a stake.

Q. You was going down the line

—

A. Yes.

Q. Do you mean the line they had cut the day

before?

A. Yes, sir. I observed a stake about 100 feet

from the line. I went over to look at it

—

Q. In which direction?

A. South from where I stood. And on it I saw

the descriptive notice of the Oregon Group and the

names of the owners.

Q. What did it purport to be ? Was it numbered

or named in any way? Did it designate what par-

ticular stake it was?
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A. It was called the lower center stake of the

Oregon Group.

Q. What kind of a stake was that ?

A. It was a tree cut off about five feet from the

ground and blazed on four sides.

Q. The pencil writing was there, was it ?

A. Yes, sir.

Q. What did you do then ?

A. From that stake through to the lake in a south-

west direction I observed a blazed line.

Q. Do you mean swathed out or just the trees

blazed %

A. The trees blazed and the small brush cut from

underneath. I followed that through to the lake,

and then I went and found the surveyors and had a

conversation with them.

Q. Before you go on to that. What was the ap-

pearance of that blazed line as to having been done

recently or not, and what markings did j^ou observe

along it from the north center there of the Oregon

down to the lake southwest, on the line that you see

there on the map?
A. Do you mean what kind of blazes ?

Q. Yes. Describe the appearance of the blazes

and the markings and the cutting out and the signs

and everything that you saw there, whether they were

old or new, and all about them.

A. They were old blazes, and they led through to

the lake to a large spruce tree. [10]

Q. How large a tree?

A. About ten inches in diameter, that was barked
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and blazed on two sides. Near that tree, just west

of it,

—

Q. How manj^ feet away ?

A. Perhaps a foot, there was a stake with writing

on it.

Q. What did that say?

A. It was the initial stake of an individual claim,

and the name on it w^as either McDonough or Souther-

land.

Q. Do you rememher the name of the claim ?

A. No. 9 below, second tier, right limit, if I re-

member right.

Q. Speaking of that line from the north center

stake of the Oregon as surveyed by Mr. Allen, south-

westerly to the lake; did you see any other pencil

markings along there to indicate claims of Souther-

land or McDonough or anybody else %

A. On that line %

Q. Yes, between those two points.

A. No, I did not.

Q. The only one you saw was by this tree.

A. Yes, sir.

Q. How^ w^ere the markings or blazings on the

trees as to age and appearance, as compared with this

blazing on the large tree and the stake as to age and

general appearance?

A. The blazing on the large tree and on the stake

were tvere younger blazes, that is, they were done at

some time after the blazed line w^as cut.

Q. Was there any particular marked difference

between them ?
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A. Nothing, only that the cuttings were newer.

Q. Between those jDoints that I have last men-

tioned, was there any indication of Oregon stakes or

Oregon markings of any kind"? A. No, sir.

Q. Was there anywhere on that black dotted line

from the north center of the Allen survey across to

the end of the red line ? A. No, sir.

Q. You say that this diagonal line from the north

center of the Allen survej^ of the Oregon southwest-

erly to the lake was not w^hat is called swathed out,

was it? A. No, it was well blazed, [11]

Q. Was there any of the underbrush cut down, do

you think?

A. Oh, there might have been one or two little

brush cut out.

Q. How far was that southerh^ or upstream from

the line that Sanford and his surveyor had cut out

the day before ?

A. About 100 yards. From the lake, you mean?

Q. I want to know how^ far it was from the line

that Sanford and his surveyors cut out from that

stake which you say is 300 feet northeasterly from

what is now the north end line of the Oregon Associa-

tion according to the Allen survey—how far that

swathed line was northerly or downstream from what

was afterwards adopted and sw^athed out by Sanford

and the surveyors from that north center down to

the northwest corner, in feet; about how^ far north-

erly?

A. Do you mean, from the lower center stake to

the line ?
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Q. I understood 3'ou to say that tliey cut a line

right through there the first day. A. Yes, sir.

Q. Now, then, they cut a line down here after-

wards (showing on map) ? A. Yes.

Q. I want to know how far they are apart.

A. At the lower center stake they were about 100

feet apart.

Q. About how far would it be between the north-

w^est corner as afterwards adopted, and the creek end

of that first line that they ran out there?

A. About five or six hundred feet.

Q. Now, 3^ou say on the second day you went to

where Sanford and his surveyor was and his men,

and spoke to them about having found a north end

center stake of the Oregon on that day or the day

before, whichever it was. You say you went to them

and spoke to them, did you ? A. Yes, sir.

Q. Where were they at that time %

A. They were at Jerry Ryan's cabin at the time.

Q. At the time of this conversation that you are

now talking about, had they located the entire north

line of the Oregon, or had Mr. Allen, clear across to

the creek ? Had they swathed it out and marked it ?

A. No, not entirely. [12]

Q. What part of it hadn't they?

A. They stopped about 150 feet from the creek.

Q. Other than that, they had marked out a line

clear across there to what now appears to be the

northeast corner, nearly there, hadn't they?

A. Yes.

Q. That entire line would be north of the line
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that they afterwards settled upon, wouldn't it, at

various distances further north?

A. Yes, sir. Of course, it would come together at

the northeast corner post.

Q. From there it diverged until it got over to the

creek, and there you think it was five or six hundred

feet above the northwest corner as they afterwards

established it. A. Yes.

Q. What conversation did you have at Jerry

E^'an's cabin, and who with?

A. I went up there and the first man I spoke to

was Beckord. I asked him where the surveyor had

set his transit when he ran that line in front of my
tent.

Q. What Beckord do you now refer to ?

A. Theodore, if I remember correctly.

Q. He is one of the defendants in this case, isn't

he ? A. Yes.

Q. Go ahead.

A. He said that the surveyor set his transit on the

lower center stake of the Oregon. I asked him if it

was right on the lower center stake and he answered

and said, "AVell, within an inch or so." I then told

him that it was my belief that that was not the cen-

ter stake at all, as I had found a stake that day that

w^as described as the lower center stake of the Oregon

Group and gave the description of the claim and all

the owners' names. In the meantime Jesse Sanford

came up and I told him about the same thing. He
said that that couldn't be so, as he knew his own

center stakes, and if it was so somebody else had
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marked it. Allen then came up and said: "We had

better go down [13] and look at it anyway," that

if it was the lower center stake, his work would be

done for nothing and he would have to come out and

do it over again. So we all went down and I showed

the stake to Sanford.

Q. Who went with you?

A. There was Allen the surveyor, and Beckord,

and Burchard, and Sanford, and I think Brandt.

Q. What occurred after you got there ?

A. I showed the stake to Sanford, and he recog-

nized it at once and said that that was his lower

center stake, and then I said ;

'

' Well, if this is your

lower center stake, this must be your line then, '

' and

I showed him the line through to the lake.

Q. What line was that ?

A. That was the old blazed line that I followed

from the center stake to the lake a few hours previ-

ous.

Q. That is the one you say the end of it next to

the lake had this notice of either McDonough or

Southerland "? A. Yes, sir.

Q. What did he say to that, that that was his line

;

did he think it was or wasn't?

A. Then he thought it was his line all right, but

he didn't remember of going around the lake when

he staked it.

Q. Across the lake.

A. Yes, he didn 't remember which side of the lake

he went around when he staked it.

Q. What did he say about his line missing the
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lake either to the north or to the south of it, if any-

thing?

A. I can't remember if he said anything in refer-

ence to tliat.

Q. Then, all of you went from that center stake

down to the lakef A. Yes, sir.

Q. Followed that old blazed line.

A. Yes, sir.

Q. Then, where did you go ?

A. Burchard stayed there, and the rest of us went

around to the west side of the lake and looked to see

if we could find any more blazes. We looked quite a

little and I showed Sanford [14] a couple of axe-

marks on two trees.

Q. What was the nature of those as compared to

the blazing there on the other side of the lake, from

there to the center stake?

A. They had no comparison at all.

Q. In what Ava}^ ; tell the difference.

A. The blazes on the trail to the lake were old

blazes.

Q. You mean from the north center to the lake.

A. Yes. And the blaze on the two trees west of

the lake were comparatively new blazes.

Q. Do you know whether there were any blazes of

any kind, old or new at that time, from that north

center stake of the Oregon according to the Allen

survey, across that dot and dash black line, to the end

of the red line ; whether at that time any markings of

any kind or blazes were there?

A. I never observed any.
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Q. What, if anything, further did you and San-

ford and the surveyor or any of you do on this second

day with reference to endeavoring to find the north-

west corner stake on the left limit of Vault?

A. We hunted around there considerable, and Al-

len said to Sanford : "Are these your blazes ?" San-

ford said: "Yes, I am pretty sure they are my
blazes." "Well," he said, "avc will look over on the

left limit of the creek and see if w^e can find any more.

If we can't, I will have to put my corner stake in at

this last blaze." So we proceeded to the other side

of the creek and searched for the northwest corner

stake, and also for blazes.

Q. Where did you go that time as betw^een the

lake and that red dotted line %

A. We went about half the distance between the

lake and the red dotted line.

Q. Did you go beyond the timber into the open

space there %

A. No, w^e did not. We were not looking for a

stake as much as w^e w^ere looking for a continuation

of the blazes.

Q. You foimd nothing of that kind?

A. No, sir. [15]

Q. You w^ere looking for a continuation of those

two marks betw^een what is now^ the northwest corner

and the lake ? A. Yes.

Q. On towards the foothills ? A. Yes, sir.

Q. And you found nothing ? A. No, sir.

Q. No marks of any kind? A. No, sir.

Q. What w^as finally done as a result of this talk,
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with reference to the northerly line of the Oregon by
]Vrr. Allen and Mr. Sanford?

A. They went back and finished their east line,

and then they cut out a new line from the northeast

corner stake to the lower center stake.

Q. That is the one that appears there on that

inapf A. Yes, sir.

Q. Then what did they do?

A. Then they chained through to the lake from

the north center stake.

Q. Southw^esterly?

A. In a southwesterly direction.

Q. Did they swath that out and cut that out too ?

A. A little, yes, sir. And then they went back

and chained from the lower center stake through on

that black dot and dash line to within about 50 feet

of the creek. The surveyor set up his transit there

and the}' cut out a line in a southerly direction to

where the}' placed their northwest corner stake.

Q. Survey stake ? A. Yes, sir.

Q. AYhat was the nature of the timber at that

point where you now see the northwesterly corner of

the Oregon by the Allen survey?

A. It was thickly timbered.

Q. How was it from there through what you now

see to be the line?

A. It was thickly timbered most of the way.

Q. What, if any, marks or blazes did you see lead-

ing from that northwesterly corner where you say

there was an axe-mark southerly ?

A. None whatever.
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Q. Have you ever been along that line since they

swathed it out? A. Yes, sir. [16]

Q. Did you notice to see whether there were any

old blazes on any of the trees that had been cut down?

A. I never noticed any.

Q. Are there any small trees there close to that

northwest corner that could have been used for a

corner post readily? A. Yes, sir.

Q. You have indicated that you are considerably

interested in- getting the north end of the Oregon as

made by Mr. Allen—you were considerably inter-

ested in drawing that up creek, southerly, as far as

you could. A. Yes, sir.

Q. Explain that a little more fully.

A. Well, I started to sink a shaft on the Last

Chance and I had put in about two weeks' work in

getting cribbing, etc., and I thought that if I could

get them to miss my shaft I wouldn't have to start

to sink a new shaft further north.

Q. That w^ould still lap over on your ground

some, then? A. Yes, sir.

Q. When you first suggested to Mr. Sanford that

his line from the north center there was towards the

lake along that old blazed line, that was in pursu-

ance of your interest in getting that line draw^n up

creek? A. It was.

Q. Did he seem to know anything about it being

his line, or think it w^as, until you suggested it ?

A. He seemed to take it for granted that it was

his line.

Q. The daj^ before he had run a line a hundred or
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two himdred feet highei* up than that, straight across,

hadn't he?

A. Yes. [See corrections, page 23.]

Q'. And the day before he had told 3'ou that his

noi'thwest corner stake was on the left limit over

there next to the foothills? A. Yes, sir.

Q. Pointing from yonr cabin right west, right to

where the down creek end of that dotted red line

would be, or about that ? A. Yes, about that.

Q. Make a mark on that map about 100 feet from

the point of the lake and about 100 feet from the

creek. [17]

A. Where my tent was at the time?

Q. Yes. Make it a circle with your initial beside

it.

A. (Witness marks circle on map with initial

^^S" beside it.)

Q. After the}^ cut out that north end line, what

happened next with reference to the survey, if any-

thing? A. Well, they ran their west line.

Q. But after the}^ had finished all that, what, if

anything, happened with reference to that north end

line? Was there any change that occurred after-

wards, and if so what?

A. Some days afterwards

—

Q. How many days about ?

A. I couldn't say.

Q. Approximate as nearly as you can.

A. Ten days perhaps.

Q. Go ahead.

A. They moved all the survey stakes in a south-
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qyIj direction.

Q. Uniformly f A. Yes, sir.

Q. What distance ?

A. Well, between two and' three hundred feet.

Q. Did they swath a line out across that north

end there? A. Yes, sir,

Q. To fit that new staking, the new setting of the

stakes? A. Yes, sir.

Q. Clear across?

A. Yes, sir. I couldn't say for sure from the

lower center stake to the northeast corner stake.

Q. To the east side line?

A. To the east side line. But I know that they

cut a new line fromi the north center stake to the west

side line.

Q. That is the same center stake moved up creek ?

A. Yes, sir, that was the survey stake.

Q. Up to that time, how many swaths had they

cut across that north end there for their north end

line ? A. Four. Shall I go into detail ?

Q. Yes. [18]

A. The first line was run from this cross marked

"S" through almost to the creek in a westerly direc-

tion.

Q. Was that extended on to the corner as you see

it there on the map ? A. That line ?

Q. Yes.

A. No. The second line was run from the lower

center stake as it appears on the map ; the third line

was run from the lower center stake through to the

lake ; the fourth line was run from' where they placed
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tlicir siu'\Ty stake about ten days afterwards through

to the northwest conier survey stake.

Q. After being moved south'? A. Yes.

Q. One of the four you have mentioned now, from

the north center here westerly, would be this trial line

here, to get a start to run down here to the northwest

corner ? A. Yes.

Q. I am talking about how many swathed lines

clear across the entire north end did they make?

A. Three.

Q. That swathed line that they cut last when they

moved the stakes up creek two or three hundred feet,

where did that pass with reference to the Crawley

and Wiley cabin %

A. It passed to the south of it.

Q. How far? A. Thirty of forty feet.

Q. You don't know who moved those stakes up,

do you? A. No, Brandt cut the line.

Q. Where did that last line leave the cabins and

shafts of the California people, that is Crawley and

Wiley and their associates?

A. It left the cabins and the shaft north of the

Oregon line.

Q. If that line had been left, it would not have

taken in their cabins or shaft at all ?

A. The last line ?

Q. Yes, the last line ? A. No, sir.

Q. When were those survey stakes as jDlaced last

—when were the}' moved back to the place that they

are now in ?

A. Some little time afterward. I couldn't re-
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nionibor the exact date.

Q. Were yon ont there "when it was done?

A. Yes, sir.

Q. Do yon know who did that ? [19]

A. No. I just happened to notice that they were

moved back.

Q. Do yon remember while yon were ont there in

July, August and September of 1906, what the opin-

ion of miners was with reference to where the paj^-

streak passed down that valley; do yon know what

the opinion was, and if so, do yon know where, by

that opinion, it did run ?

A. Well, of course, at that time the few people

on the creek didn't have much to say about the pay-

streak. They were keeping it to themselves. When
I went down to sink the hole to look at the Last

Chance, I was accompanied by Tom Killea, and he

made me a proposition that if I would put a hole

down on the Last Chance that he would give me a

half interest in the claim. We went down and looked

at it, and he showed me where they had got pay on

the upper end of the creek.

Q. On what claim?

A. On the Victor and the Hard Luck.

Q. On the upper end of the Victor?

A. Yes, sir.

Q. What, if anything, did you learn at that time

of pay having been found on the Sierra, iisually

called the Sarah?

A. We looked up the creek, and I told Killea that

if Treasure didn't throw the paj^ over to the right
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limit that the Last Clianee stood a prett}' good show,

and I asked him if anybody had sunk any holes over

on the right limit, and he said yes, Morri.=^ Moreno

had just got a hole down on the Sierra and got a little

prospect, but he thought that it was Chatanika pay:

he didn't think it was Vault pay.

Q. What did that indicate to you as a prospector

and miner as to the location of that paystreak, the

fact that they had found pay on the upper end of the

Victor and on the lower end of the Sierra ?

A. It looked to me as if Treasure had shot the

pay over to the right limit.

Q. What, at that time, was your opinion as a

mining man as to whether the paystreak was likely

to be near the creek or over near where it was after-

wards found or in that vicinity on the west end line

of the Liberty? [20]

A. I didn't think that the pay went as far east

as it did, although I thought it swimg that way some.

Q. What caused you to think that?

A. From the finding of prospects on the Sierra,

and from the general lay of the creeks there.

Q. Would the finding of gold on the upper end of

the Victor have anything to do with that opinion?

A. No, because the general run of the pay from

the Hard Luck to the Victor was in a northwest direc-

tion.

Q. Eunning in a little towards the creek?

A. Yes, sir.

Q. Then, when it pulled away from the creek on

the lower end of the Sierra, that caused you to change
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your opinion and think maybe it had swung more to

the right limit again?

A. Yes. I always was of the opinion that

Treasure threw the pay over to tlie right limit.

Q. So that when you commenced mining on the

Last Chance you didn't have much confidence of there

being any paystreak there ?

A. I did not, although my partner w^as very en-

thusiastic over it.

Q. You say these findings of gold upon the Vic-

tor and the Sierra occurred during July, August and

September, 1906? A. June and July, 1906.

Q. Did you ever at any time prior to that survey

see an}" markings or blazes or anything to indicate

the north line or any of the lines of the Oregon as it

is now platted ? A. No, sir.

Q. Prior to that survey ? A. No, sir.

Q. Were you looking for them ?

A. No. I was not looking for the Oregon line,

because I never thought the Oregon line went north

any further than the upper end of the 'California.

Q. State, if you know, how Mr. Allen happened

to run that west line, from the northwest corner down

to the southwest corner, where it now appears upon

the plat. State all you know about that.

A. He had run the south and east and north lines,

and from that he could set his transit and close the

west line. [21]

Q. Were there any markings or anything to go

by or any indications that you could see %

A. No, sir.
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Q. He just went through the timber'?

A. Yes.

Q. That is thidvh^ wooded all along that west line ?

A. Yes.

Q. I Avill ask you the general question. Have

you any interest in this ? A. None whatever.

Q. Do you know any of the people personally that

are plaintiffs and defendants here?

A. Yes, sir.

Q. Are you familiar with all of them on both

sides? A. Yes. [See corrections, page 23.]

Q. Is there anything pertinent to the case that

3^ou know that I have omitted to ask you about that

you think is important ? A. No, sir.

Q. Were you ever in Fairbanks from the time you

first spoke to me and told me you were going out,

until you came in this time to give your deposition?

A. No, sir.

Q. You never had any communication with me in

any way about the matter until you sent word by

Smyser ?

A. No, sir, except when I telephoned to Smyser.

Mr. PRATT.—That is all.

(No cross-examination.)

(Sgd.) L. G. SNOW. [22]

[23] CORRECTIONS AND EXPLANATIONS.

(1) Insert inmiediately before the word "claim"

appearing on the 13th line from the bottom on page

8 the words, "lines of the."

(2) Strike out the word "stake" appearing in
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the answer on the 15tli line from the bottom on page

9, and insert in lieu thereof the words: ''tree cut off

about five feet from the ground."

(3) With respect to the answer "Yes" appearing

on the 9th line from the bottom on page 17, I gave

such answer as Mr. Pratt was at the time referring

to the map, and the line referred to was higher up,

that is, towards the top of the map, but as a matter

of fact the line would be downstream on the creek.

(4) Add to the answer "Yes" appearing on the

9th line from the top on. page 22, the words, "with

such of them that have been on Vault Creek during

vay residence there."

(Sgd.) L. G. SNOW.

[Certificate of notary.]

[Caption and Title.]

Notice of Taking of Deposition of [Wm. A. Craig].

To the Defendants or McGinn & Sullivan, Their At-

torneys :

You will take notice that on the ninth day of June,

1908, at two o'clock P. M., the plaintiffs will take

the deposition of William A. Craig, for use in their

behalf at the trial of this action, before E. T. Wol-

cott, a Notary Public, at his office over the Cecil Cafe,

on Cushman Street, between Front Street and Sec-

ond Avenue, in the town of Fairbanks, Alaska, in said

territory, upon oral interrogatories then and there

to be propounded to said witness, at which time and

place you can attend and take part in the examina-

tion of such witness, if you desire.
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Dated at Fairbanks, Alaska, this 3d day of June,

1908.

(Sgd.) LOUIS K. PRATT,
Attorney for Plaintiffs.

Service of the foregoing notice, by copy thereof,

admitted this 3d day of June, 1908.

(Sgd.) McGinn & SULLIVAN,
Attorneys for Defendants.

[File-marks.]

[Caption and Title.]

[Deposition of William A. Craig, for Plaintiffs.]

[Opening statement.]

WILLIAM A. CRAIG, after being first duly

sworn, testified as follows, to wit:

Direct Examination.

By Mr. PRATT.—State your name.

A. William A. Craig.

Q. State 3-our age and place of residence.

A. Thirty-six years of age the 3d of last April;

Fairbanks, Alaska.

Q. What is your occupation'^

A. Miner.

Q. How long have you been in that business %

A. Since July, 1898.

Q. In what places %

A. Dawson and in the Stewart River District and

Fairbanks.

Q. How long have you prosecuted your avocation

of miner in this Fairbanks Precinct ?

A. September, 1904.

Q. At what place, what creek?
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A. Vault Creek.

Q. Been there all the time %

A. Except about 3 months.

Q. All that time you have been engaged in min-

ing?

A. Except from the 17th of March until the 9th

of June, 1905.

Q. During that time have jou been engaged ac-

tively in locating mining ground and working it?

A. Yes, sir.

Q. Continuously? A. Yes, sir.

Q. Since what date ?

A. I arrived in September. I should judge it

w^ould be the latter end of November I went on Vault

Creek.

Q. What year? A. 1904.

Q. Are you acquainted with the Isabelle Associa-

tion Claim, the Oregon Association Claim, the Cali-

fornia, the Victor, the Happy and the Liberty As-

sociation claims on Vault Creek?

A. Not them all.

Q. Which ones of those are you acquainted with ?

A. With all of them except the Happy.

Q. Were you there at the time the Oregon As-

sociation claim was located ?

A. I was on the creek.

Q. What, if anything, did you have to do with

locating the Isabelle and the California locations?

[1]

Mr. McGinn.—We object to that as wholly im-

material.
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A. I located the Isabelle claim myself.

Q. (By Mr. PRATT.) Did you have anything

to do with locating the California?

A. Yes, sir.

Q. Do you remember tlie time that Mr. Sanford

—

I think his name is J. H. Sanford—was out there on

Vault Creek and attempted to stake and record the

Oregon Association claim?

A. The first time I seen Mr. Sanford was on the

18th day of June, 1905.

Q. Do you knoAv what his initials are?

A. I believe it is J. H. ; I wouldn 't be positive.

Q. Where was he and who was with him at that

time ? A. Mr. Kenny.

Q. Where w^ere they?

A. They were on the upper end of the Oregon

claim.

Q. What wTre the}^ living in at that time ?

A. They were fixing up a tent.

Q. Did you say that date was June 18th, 1905 ?

A. Yes, sir.

Q. Did you after that see any indications of stak-

ing of the Oregon Association Claim?

A. Only what was told by Mr. Sanford to me.

Mr. McGinn.—We move that that be stricken out

as not responsive to the question.

Q. (By Mr. PRATT.) Did 3^ou see any stakes

there in that vicinity with any markings of the Ore-

gon Association Claim? A. Yes, sir.

Q. Where were they?

A. They were up in the Isabelle Association
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Claim I should judge from three to four hundred

feet.

Q. What stake did you see that you remember

distinctly %

A. I remember seeing the left hand corner post.

Q. Take the center stake, did you see that?

A. I seen that.

Q. That is the initial stake?

A. The initial stake. I went over there. [2]

Q. Where do you say that stood?

A. Exactly where it stands to-da}^

Q. Is that wdthin the lines of the Isabelle ?

A. Yes, it is up in the Isabelle claim.

Q. How far inside of the Isabelle ?

A. I judge between three hundred and four hun-

dred feet, or three hundred and fifty, in that neigh-

borhood.

Q. Groing westerly towards Vault Creek from

that initial stake, how was that line marked at that

time? <

A. Westerl}^, that would be towards the hill.

Q. No, west towards Vault Creek, going from

that initial stake.

A. Up the hill is towards the right limit.

Q. To the left limit of Vault, towards the west?

A. That is to the left limit from the initial post.

Q. From the initial post to that stake, how was

that line marked?

A. It was blazed right across.

Q. What date was this that you followed it across

there ?



A. McKinnon et al. 979

(Deposition of William A. Craig.)

A. Tliat would be on the 18th day of June, 1905.

Q. You followed from that up creek initial stake,

which was the center stake of the Oregon, westerly

to the up creek left limit stake of the Oregon, did

you? A. Yes, sir.

Q. Where did you find that stake ?

A. I found it on the other side of the creek.

Q. On which limit?

A. On the left limit of the creek.

Q. Of what creek?

A. Of the bed of the creek of Vault, the running

stream.

Q. Describe the markings on that stake as near

as you can;

A. It was No. 2 post of the Oregon Group claim-

ing twenty-six hundred and foTij feet do^^Tl stream

to Post No. 3; that is as near as I can remember.

Q. Do you remember the names that were on

that stake?

A. There were no names on that post at that

date.

Q. Did you see any afterwards?'

A. Yes, sir. [3]

Q. Oan you tell what the^y were?

A. Well, there was Sanford and MacArthur and

McKinnon; the}^ were practically the same as were

on the initial post. I can't just go over them all.

Q. Go back to this initial post. Were there

names attached to the notice on that?

A. Yes, sir.

Q. The same names that you afterwards saw on
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this up creek left limit corner stake?

A. Yes, sir; the same names.

Q. Wliat did the initial stake claim for dimen-

sions *?

A. It claimed one hundred and sixty acres, thir-

teen hundred and twenty feet on each side of the

post. Thirteen hundred and twenty feet to post

No. 2, giving the direction, I don't know whether it

was west or not,~at present I can't just state whether

it was west or what it was, and twent3-six hundred

and forty feet down to post No. 3, and twenty-six

hundred and forty feet to post No. 4, and twenty-six

hundred and fort}^ feet to post No. 5, and thirteen

hundred and twenty feet to the place of beginning.

Q. It described a rectangle twenty-six hundred

and fort}^ feet square? A. 2640 feet square.

Q. Go over to this up creek left limit corner stake

of the Oregon, which you say was marked No. 2

stake? A. Yes.

Q. Did 3^ou follow that westerly line running

north ? A. Yes.

Mr. McGinn.—We object to this as leading and

suggestive. There is no testimony in the case that

there was a line running north.

Q. (By Mr. PRATT.) How is the line marked

if at all, from this No. 2 stake, which is the up creek

left limit corner stake of the Oregon—how was it

marked downstream, if at all?

A. It was blazed.

Q. How did it run; in a straight line or did it

meander the foothills ?
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Mr. McGinn.—We object to that as leading and

suggestive. [4]

Mr. PRATT.—T withdraw that.

Q. State how that blazed line ran down creek.

A, It started and it was blazed right down to a

distance, I should judge, at that time, of two thou-

sand feet, perhaps not that distance. There was a

post there called the Oregon Group Post. I went down

further. Here and there there were a few blazes,

I followed it down to the water, down past the lake,

I should judge, four thousand feet, and I didn't find

any more posts; I came right back to the post that

I found and I staked the Victoria and the Elizabeth,

now known on the records as the Victoria and Flor-

ence. The latter end of September the same j^ear I

went down there and I found another post of the

Oregon on the same blaze as was at that time claim-

ing No. 3 Post, Oregon Group, claiming 2640 feet to

Post No. 4.

QL( How far down from No. 2 Post, which is the

upper left limit post of the Oregon, how far do^^Ti

was that stake that you found in September, 1905?

A. I should judge by the survey that it is about

thiry-seven hundred feet.

Q. I wish you would describe particularly as to

those blazes, that is, whether it was blazed along a

straight line, on a tangent, or attempted to be, or

whether it meandered the foothills, also how often

the blazes were put?

A. No. 2 Post is pretty near the foothiUs as it

stands to-day, and the line went right along the foot-
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hills. The old trail used in 1904 wasn't over fifteen

or twenty feet from the foothills; practically, it is

along the foothills.

Q. Was there any difference between the blazing

for the trail and the blazing for this linet

A. After it left the post that I seen, that Mr. San-

ford showed me from the point where he was stand-

ing, it went off the trail at that point, or a little

above it, not much, and the trail was running down

past No. 2 Post and the foothills going further in

that way and the trail went right down straight. [5]

Q. Was Mr. Sanford with you on that trip?

A. No.

Q. He didn't go mth you"?

A. No. On the 18th of June?

Q. On the 18th of June, did he indicate to you

somewheres about where his stakes were?

A. I told Mr. 8anford he had staked up on the

Isabelle. He said; ''You are too long." I says,

''Well, you can't figure it out. You staked the Mon-

tana on the 10th da}'- of June, thirteen hundred and

twenty feet upstream further than I started with the

Isabelle."

Mr. McGinn.—We object to that as not respon-

sive to the question.

A. And he showed me where his post was. I

asked him where his post was, and he showed me.

Q. (By Mr. PRATT.) Was there an old blaze

that had been made for the trail on the left limit of

Vault Creek going downstream there ?
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Mr. McGINN.—We object to that as leading and

suggestive.

A. Yes, sir.

Mr. McGINN.—We notify counsel at this time

that we will insist upon these objections upon the

trial of this case.

Q, (By Mr. PRATT.) State particularly the

difference, if there was any, in appearance and in

direction, etc., as between the blazes that had been

put there for the trail and those that had been put

on the trees for this side line of the Oregon,

A. Oh, yes; there was a difference.

Q. Explain the difference.

A. By fresh blazes.

Q. Which was fresh?

A. What I should judge was the Oregon line.

Q. How was that as to being a straight line or a

meander line meandering the foothills?

Mr. McGINN.—We object to that as leading and

suggestive [6]

Q. (By Mr. PRATT.) How was that, what you

took to be the blazed line of the Oregon, as to being

a straight line or a wavy meander line?

A. As I said before, I went straight down until

I came pretty near this post where I staked the

Victoria and Florence, and it switched, if anything,

to the left limit.

Q. That entire line from Post No. 2, the left limit

up creek stake, to that lower stake was well on the

left limit, was it not?

Mr. McGINN.—We object to that as leading.
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Q. (By Mr. PRATT.) Which limit was it on'?

Mr. McOINN.—^We object to this manner of ex-

amination.

A. It was on the left limit.

Q. (By Mr. PRATT.) What, if any, examina-

tion did j^ou make of the north line of the Oregon,

that is, from the northwesterly corner stake, which

would be the down creek . left limit stake of the

Oregon? A. Which is called No. 3 Post"?

Q. Yes, I understood you to say it was marked

No. 3 Post of the Oregon?

A. That was in September, 1905.'

Q. What examination did you make?

A. There was a blaze leading downstream, across

the creek.

Mr. McGinn.—We object to that as not respon-

sive.

Q. (By Mr. PRATT.) Go ahead.

A. Until I went to a point I should judge seven

hundred feet from that point, and I came upon Mac-

Donough's blaze, who staked for MacArthur on the

1st of January, 1905. I was present at the time he

was doing this blazing, and afterwards when he came
to the cabin he told me that he staked 7, 8, 9 and 10.

Mr. McGINN.—We object to that as not respon-

sive and move that it be stricken out.

Mr. PRATT.—Yes.
Q. Now, Mr. Craig, state particularly what marks

you found and where the}^ were on this north line of

the Oregon? [7]
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A. No marks at all except which I knew was done

by MacDonough.

Q. What distance was that?

A. At least seven hundred feet from the post I

found in September, 1905.

Q. That would be going east from that post?

A. Yes, going east.

Q. You would go about seven hundred feet; then

you would come to MacDonough's post?

A. Yes, sir.

Q. What were they, blazes or othermse?

A. They were blazes and chopped off partly so

you could walk right up on the side of the bank.

Q. Where was that with reference to this lake?

A. Right about one hundred feet, I j^idge about

three-quarters of the lake. It would start from the

first waters of the lake going up towards the hill;

that is to the east side.

Q. Did you see any blazes there from the lake

running to Vault Creek? A. No.

Q. The blazes, then, were east of the lake?

A. Yes.

Q. How far east of that lake did those blazes go?

A. How^ far east?

Q. Yes.

A. When I was there I don't think they would

be over three or four hundred feet.

Q. Then, what did you find from then on?

A. I left them when they done that. But later

on they were blazed right around there; that was
done by Kents and Snaden.
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Q. These examinations you have been talking

about, when did they occur?

A. The first of January, 1905, that blazing was

done.

' Q. The Oregon was staked in June, 1905?

A. Yes, sir.

Q. On the 18th you say you followed those lines

around, did you not?

A. Yes. Just on the left limit.

Q. When did you examine for stakes of the

Oregon, if j^ou ever did, on the north line and on the

east line?

A. I believe it would be—I am not sure whether

I did it on the 18th of 19th. I went down on the 18th

da}^ of June also. [8]

Q. AVliat year? A. 1905.

Q. What, if any, examination did you make from

that lake to what ought to have been the north-

easterly corner stake of the Oregon ?

A. That was on the 18th day of June I went

down there, and it was on the 19th I went from the

initial post up to the right hand side, that would be

to the east side.

Q. You found some stakes there that you

thought were MacDonough's stake from that lake?

A. Yes, sir.

Q. I want you to state whether you went from

that over to what should have been the northeasterly

comer of the Oregon? A. Yes, sir.

Q. What did you find?

A. I foimd nothing at all.
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Q. Wliat, if any, effort did you make to locate

and find the east side line of the Oregon?

A. When I found the post, the upper right limit

post that is thirteen hundred and twenty feet from

the initial, there were no blazes, no nothing leading

away from it at all. I wandered all about there and

I couldn't find anything at the upper end, and at the

lower end there was nothing except MacDonough's

blazes.

Q. Did you make any examination or effort at

that time to find the east side line of the Oregon?

A, Yes, sir.

Q. Wliat did you find?

A. I didn't find anything at all in regard to the

Oregon nor any fresh blazes.

Q. Wliy were you trying at that time to ascer-

tain where the lines of the Oregon claim were on the

ground; what were you doing it for?

A. The last search I made was in June the 18th

or 19th and also on the 26th day of June when I

staked the Victoria and Florence, Mr. Hamilton and

I blazed the Victoria and the Florence which at

present to-day is in the middle of the Oregon, and I

couldn't find no blazes, nothing at all.

Q. I asked you for the reason. [9]

A
Q
A
Q
A
Q

For locating two claims, that was the reason.

So that you wouldn't locate on the Oregon?

Yes, sir.

Were you trying to find the Oregon lines?

Yes, sir.

You are thoro uglily, are you not, with the
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topojjjraphy of the country of Vault Creek in the

vicinity of the Oregon? A. Yes, sir.

Q. Describe it as to whether it is hilly or level or

otherwise the bottom s

A. It is hilly on the right limit very much from

the initial stake, and on the left limit it is pretty flat.

Q. The right limit is the one looking down creek,

looking toward the north?

A. Yes. Except towards the two corner stakes

I seen it starts to get hilly there, but practically two-

thirds very near—well, half of the claim is flat.

Q. How is it with reference to timber and under-

brush and things, covered with timbers, describe

that particularly?

A. It is pretty heavy brush except one part of it.

Q. Brush would you call it ?

A. There were trees and shrubs that would reach

from six feet up to I should judge fifteen and twenty

feet.

Q. Wliat kind of timber was it?

A. Spruce.

Q. Would you call that thick or scattered?

A. It was pretty thick and is thick to-day.

Q. What is necessary to do in that locality to

mark the boundaries of the Oregon Association

claim we will say, so they can be readily traced on

the ground?

Mr. M'cGINN.—We object to that as calling for

the conclusion of the witness.

A. By blazing or cutting out a line.

Q. (By Mr. PRATT.) If blazed, how^ often
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must it be blazed?

Mr. McGINN.—We make the same objection and

it is not a matter for expert testimony. [10]

A. It is necessary to blaze enough, inside of six

feet. You should have the blazes about six feet part

so you wouldn't get lost.

Q. Were you out there upon that creek in August

and September, 1906?

A. I guess I was in the courthouse about that

time.

Q. You lived out there, did you not?

A. Yes, sir.

Q. What, if anything, do .you know about the

Oregon people having a survey made by a surveyor

of what they said were the lines of the Oregon Asso-

ciation Claim ?

Mr. McGINN.—Who said (to Mr. PRATT) ?

Mr. PRATT.—The locators there.

Mr. McGINN.—We object to that as assuming

something not in evidence that anybody said any-

thing

—

Q. (By Mr. PRATT.) Do you know anything

about that?

A. I seen the survey made of the Oregon after I

went out to Vault Creek?

Q. AVlien was that made?

A. Some time in August.

Q. AVlierc were you at that time?

A. I was right in Fairbanks here on a lawsuit.

Q. WTien you went back, what did you find there

with reference to the markings of the boundaries of
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the Oregon Association Claim?

A. I found that it was a pretty well blazed out

Association Claim.

Q. How were the boundaries marked?

A. Cut, I should judge, six feet at the least wide

around the survey.

Q. What do you mean by "around the survey"?

A. From the initial post I would start to number

2 post and from No. 2 post I didn't go to No. 3 post,

but I went to a post put up by a surveyor, but there

was six feet of the timber cut [11] out between

No. 2 post and the post that was set up by the sur-

veyor. Then to the center post there claiming ex-

actly what was on the initial post, except "Associa-

tion Claim" instead of "group," it was cut there

about six feet wide. Then it went away up on the

hill—it was cut right up to the surveyor's post there.

Then it was cut right away back to the upper right

corner post opposite the initial post.

Q. The boundaries were all cut out?

A. The boundaries were all cut out.

Q. What was the length of the claim at this time ?

A. I think it was something over 3700 feet. I

was told that I didn't measure it.

Q. You never measured it?

A. No, but I measured the California, the dis-

tance on it would be—should be "measured the

Oregon instead of the California."

Q. You know where the survey line of the

northerly boundary, the north end line of the Oregon,

and the easterly side line are? A. Yes, sir.
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Q. I will ask you to state whether or not there

were any markings of any kind prior to that?

A. Nothing except which I seen MacDonough do.

Q. Prior to that you wish to be understood as

saying that there were no markings on the northerly

end line and the easterly side line of the Oregon?

Mr. McGINN.—We object to that, as what he says

is in the record.

Q. (By Mr. PRATT.) Explain that fully

,

A. I understand that there were no blazing from

Number 3 post except it started about seven hun-

dred feet across there, which was done by Mac-

Donough on the first of Januar}^ 1905, and that was

all there ever was there until the time the survey

was made. [12]

Q. Now, you have talked about the northerly end

line. Now, what do you say about the easterly side

line of the Oregon?

A. There ]iever was any blazing on there at any

time until up to the time the survey was made?

Q. What, if anything, do you know about the sur-

vey stakes on the north end line, that would be the

northwesterly corner stake, the northerly center

stake and the northeasterly corner stake ? Had they

been moved at any time and if so, who moved them ?

A. They were moved on the 7th of January by

Sanford and MacArthur in 1908.

Q. What MacArthur?

A. A. J. MacArthur, the druggist.

Q. What Sanford do you refer to? J. H.?

A. Jesse Sanford, I guess it is J. H.
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Q. When did that occur?

A. The 7th of Januarj^ this year.

,Q. Wliat, if any, conversation did you have with

either one of those two men about that occurrence?

A. With Mr. MacArthur I had a conversation.

Q. Now, before that, how much were they raoved?

A. Over two hundred feet.

Q. Which direction?

A. Down the stream.

Q. You say you had some conversation with Mr.

MacArthur about it? A. Yes.

Q. Relate that, where did it take place?

A. It took place in Mr. MacArthur drug store.

J. J. Warren and myself went in and 1 said to Mac-

Arthur, "You and Sanford movctl the three survey

posts do^n over two himdred feet on the Califoi'nia

Claim." He said, "You go and see McGinn [13]

& Sidlivan. That is their work." I says, "You
moved those survey posts down, you and Sanford."

He says, "Yes, but that makes no difference," I says,

"That is aU I want."

Q. How many adjoining claims did that survey

of August and September 1906, by the Oregon,

—

how many adjoining and adjacent association claims

did that run over?

Mr. McGinn.—We object to that as wholly im-

material and irrelevant.

Q. They had the knowledge of being on the Isa-

bel 300 feet, and got the privilege of mo\dng down

before any groimd was taken below them, staked be-

low them.
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Mr. McGinn.—We move that that be stricken <»ut

as being not responsive.

A. It takes in the California, the Liberty, the

Victoria, and 8 Bench, that is about all ?

Q. (By Mr. PRATT.) Do you know anything

about whether it ran over the Happy, part of it?

A. I know about where the Happy is, but to be

positive, I wouldn't say. The Happy Association is

the same as the Liberty, I have been told.

Q. Did you know anj^thing about the Discovery

shaft, that the Oregon people put down when they

first located? A. Yes, sir.

Q. Do you know where it was ? A. Yes, sir.

Q. Where was that with reference to the westerly

side line of the Oregon as you saw it blazed there?

A. I should judge three hundred feet or a little

more.

Q. Which direction?

A. To the east side of the blazed line.

Q. On which limit of Vault Creek was this Dis-

covery shaft? [14]

A. This was on the right limit of the creek?

Q. AVhere did this swath that was cut through

the timber there when the survey was made—where

did it pass along with reference to that Discovery

shaft? A. It went right over the hole.

Q. In passing from which stake?

A. Passing from No. 2 stake down to the survey

post that Mr. Allen put in.

Mr. PRATT.—You mav cross-examine.
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Cross-examination.

(By Mr. McGINN.)

Q. You say that the Oregon Association Claim

conflicts with the "Isabelle," California, Liberty,

Victor and 8 Bench? A. Yes, sir.

Q. Which Avas staked first, the California or the

Oregon? A. The Oregon was staked first.

Q. When was the California staked?

A. The 28th of November.

Q. Did you assist in staking the California?

A. I told them what to do, I didn't go down.

Q. You knew that they were staking it?

A. Yes, I told them to stake.

Q. You were interested in that California ?

A. Yes, a silent interest.

Q. And still are interested in it? A. Yes.

Q. .You also staked the Isabelle claim?

A. Yes, sir.

Q. Did you assist in staking the Liberty?

A. No, sir.

Q. Did you assist in staking the Victor?

A. No, sir.

Q. Was it done under your direction?

A. Yes, sir. [15]

Q. Are you interested in the Victor?

A. No, sir.

Q. Were you ever interested in it?

A. Only in a contract.

Q. What was that contract?

A. To sink a hole and make a discovery.

Q. And you were to be paid for that I
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A. Yes, sir.

Q. How much?

A. I believe seven dollars a foot.

Q. Practically the same arrangement you had in

regard to staking the Isabelle? A. No, ^ir.

Q. That was a different arrangement?

,A. Yes, sir.

Q. You say the Victor was staked under your di-

rection ?

A. I showed McNeer where he could stake tlie

ground.

Q. When was that staked?

A. I would judge it was on the 14th of June, but

I wouldn't be just positive.

Q. Was that before or after the Oregon was

staked?

A. ,To be positive I wouldn't say it vv\as on the

14th of June, because the Montana was staked by

Sanford on the 10th, then the Orego?i wasn't staked

until the 16th and McNeer came over there. I

wouldn't be positive, it might have been the IStli. I

believe it would be nearer the 18th when the Victor

was staked.

Q. Was the Liberty staked subsequent to the

Victor? A. No, sir.

Q. When was it staked? A. The Liberty?

Q. Yes, sir?

A. I think it was in May, 1905.

Q. Are you positive about that?

A. I am positive that it was in the spring of 1905.

[16]
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Q. And you are positive it was before the Oregon

was staked?

A. No, it was not, it was in the spring of 1906.

Q. Then, you know it was subsequent to the Ore-

gon? A. Yes, sir.

Q. When was 8 Bench staked?

A. In the same spring of 1906.

Q. Who staked it? A. Morris Morino.

Q. Were you interested in that location ?

A. No, sir.

Q. Did you direct that it should be done?

A. No, sir,

Q. Are you interested in any other locations out

there that in any way conflict with the Oregon?

A. Just the California.

Q. That was staked in November, 1905?

^A. Yes, sir.

Q. You know just about where the shaft was

sunk upon the disputed ground between the Oregon

ground and the California group?

A. I know where the hole was sunk, yes, sir.

Q. Did you see any stake of the Oregon group

near it? A. No.

-Q. Do you know^ where the lower center stake of

the Oregon group now stands?

A. Since the survey was moved down ?

Q. Yes. A. Yes, I know where that is.

Q. Do you mean to say that that stake w^as moved

down ? A. The survey stake was moved down.

Q. I am talking about a tree which you know and

understand to be the lower center stake of the Ore-
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gon? A. Yes, sir.

Q. When did you first see that stake ?

A. After the survey was made. [17]

Q. You never saw it until that time ?

A. No, sir.

Q. Was it an old stake at that time?

A. ,Yes, sir, it was.

Q. And the blazes upon it were old?

A. The blazes were old.

Q. And the writings were old % A. No, sir.

Q. ,It was not? A. No, sir, it was not.

Q. Did you ever examine that stake before that

time? A. No, sir, I did not.

Q. Did you ever see any northeast corner stake

of the Oregon group?

A. That is on the right limit ?

Q. Yes, did you ever see any northeast corner ?

A. No.

Q. Do you know what is now claimed to be the

northeast corner of the Oregon?

A. Yes, sir, what they claim now.

Q. When did you first see it?

A. After the survey was made.

Q. You never saw it before that time?

A. I didn't see it until I went out after the sur-

\^ey was made in 1906.

Q. You saw it then ? A. Yes, I saw it then.

Q. Was that an old stake ?

A. No, sir, that was not an old stake.

Q. The blazes on it were old?

A. No, the blazes were not over four or live
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iiioiiths old, I wouldn't call it an old blazing.

Q. You had never seen that stake before?

A. No, sir. [18]

Q. Did it have any writing on it at that time?

A, No, sir.

Q. It didn 't have any writing on it at all ?

A. No, sir, not when I saw it.

Q. You had never seen that stake there before?

A. No, sir.

Q. Although at that time it had the appearance

of being four or five months old?

A. Four or five months old.

Q. When did you first see the lower center post ?

A. After the first survey was made.

Q. You testified that you saw it before did you

not?

A. No, sir, I did not, because I never had seen it.

,Q. You never saw it before that time?

A. I never had seen it at all.

Q. You were right around that stake there?

A. I was looking for the blazes and looking for

the post and never could find it.

Q.. You had been around in the vicinity of that

stake? A. Yes, sir.

Q. How close have you been to it?

A. I must have went right past it.

Q. HoAv did you happen to miss it?

A. Any posts I seen around about there, and I

seen a few, not just right in that vicinity, was old

stakes with Macdonough's name.

Q. How long before the survey had you been
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down in the vicinit^y of the lower center?

A. I was down there several times seeing the boys

when they were sinking that shaft to bedrock which

is in the disputed ground now.

Q. When did they start to sink it?

A. I believe they started to build the cabin in

December, 1905. [19]

Q. When did they complete that shaft?

A. They continued work and I wouldn't be sure

whether it was in March or April.

Q. After March were you down there?

A. March, 1906?

Q. Yes? A. Yes.

Q. Around about where the lower center stake is ?

A. The cabin is just within 100 feet from it.

Q. And jow were around there a great deal?

A. Yes, sir.

Q. After December, 1905, and up to the survey

of 1906? A. Not a great deal.

Q. How mam^ times approximately?

A. I should say, probably six or eight times from

the time it was staked up until the hole was finished,

Q. And you say you made diligent search aroimd

there to find the lower center stake to the Oregon

ground? A. Not at that time.

Q. You had before that?

A. The 18th of June when I was staking the

Victoria and the Florence.

Q. That was the only time you made a careful

search ?

A. Yes, and a very careful search I made.
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Q. And that was the only time?

A. ,And September, 1905.

Q. Those are the only two times?

A. Yes, sir.

Q. You had no difficulty in seeing this stake af-

ter the survej^ was made in 1906, this lower center

stake? A. ,The survey post?

Q. I am talking about the lower center stake.

You had no difficulty in seeing it?

A. I had to be showed that post where it is now.

[20]

Q. ,It is a post that stands up six or seven feet

from the ground?

A. The survey wasn't made at that time. That

post was showed to me. That post had to be shown

to me that day.

,Q. What day was that?

A. The latter part of August.

Q. Why did it have to be sho\\Ti to you?

A. Because the survey w^asn't made.

Q. You say that post had to be shown to you?

A. Yes, sir.

Q. Who showed it to you?

A. I believe it was Crawley and Hamilton.

Q. Hamilton is a partner of yours?

A. And Mr. Bruhn was present at the time.

Q. He is another partner of yours?

A. No, sir.

Q. They were living in this cabin there?

A. N'O, sir, not Mr. Bruhn.

,Q. Who was living in this cabin about 100 feet
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away from this post ?

A. Nobody at that time.

Q. Who had been living in that cabin?

A. Crowley and Wiley.

Q. Anybod}^ else I

A. Killea did, but only for a short time.

Q. They showed you that stake at that time?

A. When?
Q. Right after the survey? A. Yes, sir.

Q. You say the survey didn't go to that stake?

A. About 200 feet above that.

Q, How did you happen to find that stake ?

A. Because Sanford claimed that as his post and

then Snow

—

Q. How did you happen to find that stake?

A. They started to tell me about the different sur-

veys and they pointed to that center post and to an-

other lower center post that was two or three hun-

dred feet above that. [21]

Q. You had no difficulty in finding that survey

post that day?

A. No, because I was in company with Crowley

and Wiley.

Q. You say that post was about 100 feet from

that cabin? A. I judge so.

Q. And you had been frequently around there?

A. Yes, sir.

Q. And this post had been there for a consid-

erable time before that day?

A. I had never seen the post.

Q. Didn't you testify here before in your cross-



1002 /. W. II (ill ct al. vs.

(Deposition of William A. Craig.)

examination that that post wlien you saw it, right

after the survey was made in August, 1906, had the

appearance of being at least four or five months old

from the blazing on it?

A. That was the northeast corner. This was an

old post.

Q. Did you testify that this was an old post?

Yes, sir.

Yet you never saw that post before that time ?

No, Crawley and Wiley will answer that ques-

A
Q
A

tion

Q
A
Q
A
Q

You had never seen that before ?

No, sir, to the best of my knowledge.

Will you swear positively that you did not ?

I will.

Why did joii say a moment ago ''to the best

of your knowledge"?

A. Because there are other posts there around

that vicinity at that time and it might have been that

post, but I know that it was not the McDonough post.

The post stands down—lots of them too—right

around about that vicinity.

Q. You were trying to tind out where the stakes

of the Oregon were? A. I certainly was.

Q. You saw those old stakes around there and

you never examined them to see whether there was

any writing on them showing that they were the

Oregon stakes or not?

A. The posts I seen around there were the Mac-

Donough posts. [22]

Q. Answer the question ,
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A. No, not them all.

Q. Where is that post with referen<?e to the shaft*?

A. Which post?

Q. The one that we arc speaking of, the lower

center post, with reference to the shaft sunk upon

the disputed ground ?

A. The locators claim two lower center posts.

Q. You know the stake \\e mean ? You know the

conflicting ground between the Oregon and the Cali-

fornia people, the old post down there"?

A. There are tw^o old lower center posts and I

don't know which one you mean. I w^ant to answer

the question properly.

Q. I mean the one that is 100 feet from the cabin.

A. The both of them are about 100 feet from the

cabin.

Q. The stake these people showed you?

A. It is in the neighborhood of 200 feet.

Q. AVhat direction from the shaft ?

A. Uphill—that would be to the east.

Q. Straight uphill? A. Yes.

Q. Is it upstream any?

A. It wouldn't be straight uphill, it would be an

angle between the two old lower center posts of the

claim.

Q. What direction was that stake from the shaft ?

[Interlined in pencil:] downstream nortJierhj di-

rection:

A. Tow^ards the east.

Q. Directly east, due east?

A. Directly east, in a V-shape about 200 feet

east.
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Q. It was started and blazed by Allen. I know

that as a fact.

Q. You were not there?

A. No, I wasn't there.

Q. You remember when I went out there last

year? A. Yes, sir.

Q. Or was it this year ?

A. I guess it was this year.

Q. You undertook to prevent me from examining

those stakes down there, did you not ?

A. No, sir.

Q. You did not? A. No, sir.

Q. What did you do?

A. I prevented you from moving them.

Q. You prevented me from' moving the stakes ?

A. I did, yes, sir.

Q. Did I attempt to move them? [25]

A. You authorized the two men that were with

you to move them.

Q. When? A. On the 7th day of January.

Q. Were you present when I authorized them ?

A. Mr. MacAi-thur told me.

Q. Were you present? A. Not present.

Q. And you say I authorized them to move those

stakes? A. Yes, sir.

Q. Do you swear to that as a fact?

A. Mr. MacArthur told me.

Q. Do you swear to that as a fact?

A. Yes, sir.

Q. That I authorized these men to move those

stakes out there? A. Yes, sir.
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Q. Those particular stakes at the lower end of

that claim? A. > Yes, sir, the survey posts.

Q. Do you swear to that as a fact?

A. I swear to that as a fact.

Q. Do you realize you are under oath?

A. Yes, sir.

Q. How could I move those stakes out there upon

that day when I went out there upon the claim?

A. There were three of you against myself.

Q. They were trees in the ground? A. No.

Q. They are not? A. The right limit

—

Q. How about the lower center—it is a tree in the

ground ? A. Yes.

Q. What month was it, when I was there?

A. The 15th of January.

Q. It was very cold? A. Not too cold.

Q. The ground was covered with snow?

A. Yes, sir.

Q. The ground was frozen?

A. Yes, sir.

Q. And in order to remove those stakes it would

have been necessary to have had an axe and cutting

tools? [26]

A. You were present there with men who had

axes.

Q. Who? A. Billy Bates.

Q. They are your lajanen on the California?

A. No, sir.

Q. Whose laymen are they?

A. They belong to Wiley. They are not my lay-

men.
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Q. Haven't they a lay on the California?

A. Yes, sir.

Q. Tliey were living in that cahin you spoke

about ? A. No, another one.

Q. That cabin is on the California, is it nof?

A. No, I don't think it is. Yes, it is within the

Calfornia posts.

Q. You followed MacArthur, Sanford and myself

from Vault, the town of Vault, down there ?

A. I was going down there anywaj^

Q. You followed us down? A. No.

Q. Who w^as with j^ou?

A. A fellow called Jack Press.

Q. Is he interested with you out there ?

A. No, sir.

Q. Did he have a lay upon any of your ground ?

A. Not at that time.

Q. He had before that? A. Yes, sir.

Q. He has since that? A. No.

Q. What country is he from?

A. I believe he is an Australian.

Q. What country are you from?

A. From Scotland.

Q. How long have you been friends ?

A. I judge about nine months or a year.

Q. You saw us going down from the Town of

Vault to the Oregon Group ? A. Yes, sir.

Q. We didn't carry anything wdth us in the way

of axes or tools? A. No.

Q. You saw us go into Bates' cabin, didn't you?

A. Yes, sir.
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Q. And you saw iis eonie out of Bates' cabin?

A. Yes, I was standing there. [27]

Q. Did we have any axes or tools with us wlien

we eame out ? A. Not that I seen.

Q. And I started to go down the trail?

A. Yes, sir.

Q. And you said I couldn't go?

A. I told you this ground was not in litigation

and you couldn't go and move these stakes; that

they were moved on the 7th of January.

Q. Do you mean to say you told me that?

A. Yes, sir.

Q. That these posts had been moved on the 7th

of January? A. The survey posts, I did.

Q. Did 3^ou say anything about the surve}^ posts

at that time?

A. Yes, sir, right there I told you.

Q. Do you mean to tell me at this time that those

lower center stakes had ever been moved?

A. I am speaking about the survey posts.

Q. I am talking about the lower center post.

A. No.

Q. You know it would be practically^ impossible

for anybody to move those stakes at that time ?

A. No, it was not.

Q. Don't you know that it would have been the

best thing that could happen to you and your side

of the case if we had moved those posts ?

A. You did the survey posts.

Q. Who did it?

A. MacArthur and Sanford.
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Q. Didn't you just state a moment ago that so far

as you know those posts had never been moved?

A. The survey posts?

Q. No, the other posts.

A. The other posts were not moved at all.

Q. They never had been moved?

A. It is a tree.

Q. It couldn 't be removed ?

A. Save by an axe.

Q. You know it would have been the best thing

for your side of the case if they had been moved ?

A. I don't know.

Q. You undertook by force to prevent me, who

w^as the attorney representing these people, from

examining these posts at that time ? [28]

A. I w^ould let you go down and look at those

posts.

Q. Didn 't you knock me off that trail three times ?

A. Yes.

Q. You knocked me down three times ?

A. No.

Q. How many times?

A. I guess you fell down twice out of the three.

Q. And you undertook to prevent me from see-

ing those stakes?

A. I told you the ground wasn 't in litigation.

Q. And you undertook to prevent me from seeing

those stakes? A. Not from seeing them.

Q. Wliy did you knock me down twice ?

A. Because I believed in my own mind 3^ou w^ere

going dow^n to remove them.
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Q. You thought I was going down single-handed

to move them"? A. Yes, there were three of you.

Q. The tw^o Bates boys were there"?

A. They have nothing to do with it.

iQ. And your friend Press was there?

A. Yes, sir.

Q. They w^ould have witnessed the faet if I had

undertaken to change or cut down those posts; they

could have seen it ? A. No not from the cabin.

Q. Couldn't you have brought them right along

there and showed them ? A.I guess I could.

Q. Yet, you say that is the reason why you under-

took to prevent me

—

A. I told you you could go down and look at that

ground, but not with the other too.

Q. What made you knock me down ?

A. At that time I thought you were going to move

them.

Q. How do you remember this particular date of

June 18th, 1905?

A. Because I staked the Victoria and the Eliza-

beth.

Q. On that date ? A. Yes, sir.

Q. Where is that?

A. That is known as the Victoria and the Flor-

ence now. [29]

Q. Where are those claims with reference to the

Oregon ?

A. I should judge between fifteen hundred and

two thousand feet from the initial post down. That

was the first post I seen on the left limit of the Ore-
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gon that I staked from.

Q." Was tliere ever any work done upon either of

tliose claims? A. Yes, sir.

Q. Is the Victoria the claim that was staked by

McNear ? A. Yes.

Q. You didn't participate in the staking at all?

A. Yes, I was present at that time.

Q. At the time they were staked ? A. Yes.

Q. Was McNear there

?

A. Yes, sir.

Q. Do you know whether McNear saw the lower

lines and the lower center stake of the O'regon Group

at the time the Victoria was staked ?

A. He never went any further down than the Vic-

toria, and I got one hundred dollars and Hamilton

to do the blazing and put in the other stakes.

Q. How many stakes did he put in?

A. He didn't put in any stakes. It was a big tree

standing there present to-da3\

Q. How many stakes did he put in?

A. None at all, except the initial.

Q. Did he put out any corner stakes?

A. No, I did it.

Q. When did you do it?

A. I did it the following day.

Q. What day?

A. Between the 19th—I don't know whether I

completed it on the 20th or not. Hamilton and I

done it.

Q. Do you know what date Sanford staked?

A. Yes, the 16th.

Q. You are positive of that ? A. Yes, sir.
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Q. Do you know what date MeNear put out any

stakes'? A. The 18th, the initial post.

Q. Do you know whether he put out any eorner

stakes a'bout the 26th day of June, 1905? [30]

A. It was tlie 26th that McNear was present, I

staked the Elizabeth and the Victoria on the 18th;

it is the same post. It was the 26th of June that Mc-

Near staked the Victoria.

Q. You are positive it was the 26th ?

A. Yes, sir.

Q. You are positive'? A. Yes, sir.

Q. Don't you know that McNear staked upon the

17th of June and went out about 10 days later

—

A. No, it was the Victor. He had connection

with the Victor and the Victoria.

Q. He put a man to work out there *?

A. Yes, sir.

Q. Who was it '?

A. They called him Wagonroad Charley.

Q. Curry, wasn't if? A. Curry, j^es, sir.

Q. Do you know how long Curry stayed there ?

A. I should jndge about a month.

Q. Do you know where his tent was?

A. He had no tent.

Q. What did he live under?

A. Under a big tree and a little piece of tarpau-

lin.

Q. You know where that was ? A. Yes, sir.

Q. Were you frequently down there ?

A. No, not frequently.

Q. How often?
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A. I don't believe I was over twice down there.

Q. "Where was that with reference to the cabin

that was afterwards put up on the upper end of the

California or the disputed ground?

A. I should say about one hundred feet below it,

one hundred feet downstream, but to the right of

it, to the east of it.

Q. And it was very easy to see the Oregon line

and the lower center Oregon stake from where that

tarpaulin was spread, was it not ?

A. If there were any there, yes.

Q. With regard to the southwest corner stake

that you say you saw on the 18th day of June, 1905,

where is that stake with reference to where the

southwest corner stake of the Oregon now stands?

[31]

A. I should say it would be pretty near two thou-

sand feet of difference. As it stands to-day I can't

tell you that.

Q. Is it the same stake you saw there iu June,

1905 ? A. Xo, sir.

Mr. PEATT.—He don't understand what you are

talking about.

Mr. McGIXX.—You know where the southwest

corner stake is ?

Mr. PRATT.—Call it the up creek left limit.

A. Yes.

Q. (By Mr. McGIXX.) Is that stake the same ?

A. Yes, that is the same, the same stake but not

the same writing.

Q. The upper center stake is the same ?
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A. Yes, that is the initial post.

Q. And the upper right limit, or southeast cor-

ner stake is the same ? A. No, sir.

Q. Did you ever see a stake there ?

A. Yes, sir.

Q. Wlien did you see that stake %

A. I seen it on the 19th day of June.

Q, What writing was on that stake?

A. '
' Oregon Group Post No. 5. " " 1320 feet,

'

' I

believe was on it "to initial post."

Q. Where was that with reference to the initial

stake ?

A. Upon the post that stands to-day.

Q. The initial post stood there in 1905 ?

A. Yes, sir.

Q. And this post that you say you saw there in

June, 1905, where was that with reference to the

initial post ?

A. Downstream quite a distance.

Q. Downstream? A. Yes, sir.

Q. How far downstream?

A. I should judge four or five hundred feet. I

wouldn't be positive; it might be less and it might

be more.

Q. How far up hill w^as it from the initial post ?

Mr. PEATT.—East.

A. AYell, I wasn't as far up as the one that is now.

Q. (By Mr. McGINN.) Answer my question.

[32]

A. Well, I should judge twelve hundred feet.

Q. You think about twelve hundred feet ?
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A. Yes, sir.

Q. Yon think it was fonr or five hnndrcd feet

fnrther downstream? A. Yes, sir.

Q. "\^n]at kind of a post was it ?

A. It was a post placed in the ground.

Q. How high was it?

A. I should judge it was not quite as high as me.

I judge five feet or thereabouts.

Q. What was written on it?

A. "Post No. 5 Oregon Group" and I believe it

stated "1320 feet" the distance was on it. That

was all.

Q. " 1320 feet to initial stake '

'.?

A. Yes, sir.

Q. How man}^ feet downstream did it say?

A. It didn't state.

Q. What was written upon the initial stake in

June, 1905?

A. It read "1320 feet to No. 2 post" giving

northwest etc., I don't remember exactly, and "2640

feet to post No. 3."

Q. That was on tbe initial post?

A. And "2640 feet to post No. 4, 2640 feet to post

No. 5" and then "1320 feet to the initial post, the

place of beginning."

Q. That was all written upon the initial post ?

A. Yes, sir, with tlie northwest etc. on it.

Q. It si^ecified the directions ? A. Yes, sir.

Q. Gave the courses and distances practically?

A. Yes, sir.

Q. Is that the same writing that is upon that
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initial stake to-day? A. Except one word.

Q. What word is that?

A. '
' Association " to " Group. '

'

Q. That is changed or scratched?

A. It w^as changed after the survey.

Q. But otherwise it is the same ?

A. Yes, sir.

Q. The same writing? A. Yes, sir. [33]

Q. Where was post No. 1?

A. I don 't know^ that myself.

Q. You understood that to be the initial post.

A. Yes.

Q. Then you understood in a westerly direction

towards the creek to be Post No. 2 ?

A. Yes, sir.

Q. Then you say that in the month of September,

1905, at a distance of about thirty-four hundred

feet in a northerly direction from Post No. 2 you saw

Post No. 3? A. Yes, sir.

Q. And it had written on it what?

A. "No. 3 Post Oregon Group Claim. 264:0 feet

to Post No. 4."

Q. You say the line down there was blazed?

A. Not as well blazed as it was the first fifteen

hundred feet or two thousand feet I should judge.

Q. Do you know w^hat has become of that stake?

A. It is gone.

Q. I asked you if you knew what has become of it.

A. No, sir.

Q. How^ many feet did that claim to stake No. 4?

A. 2610.
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Q. And you are positive that that was in Septem-

ber, 1905, that you saw that stake there.

A. Yes, in September.

Q. Have you located the place where that stake

stood lately for any person?

A. No, I did not. It was an oversight just a few

days ago in my not showing it.

Q. You have been out there lately with j^our at-

torneys? A. Yes, sir.

Q. You are going away? A. Yes, sir.

Q. Where are you going to ?

A. Going to Seattle.

Q. You don't expect to be here at the time of the

trial of this case ? A. No, sir.

Q. When do you expect to leave ?

A. The first boat that leaves for Dawson.

Q. Did you see an}' blazed lines running uphill,

or in an easterly direction, from that stake No. 3?

A. No, sir.

Q. Did you go uphill to see whether there were

any blazed lines in an easterly direction from that

stake? A. Yes, sir. [34]

Q. Were there any there? A. No, sir.

Q. Did you see any old lines ? A. Yes, sir.

Q. You saw MacDonough's? A. Yes, sir.

Q. How long did Sanford and Kenny continue to

work there in 1905 ?

A. I believe they went away from there in Au-

gust.

Q. How far was that shaft from No. 2 stake?

A. Upstream you mean?



A. McKinnon et al. 1019

(Deposition of William A. Craig.)

Q. Downstream.

A. Downstream from No. 2 Post I judge between

three and four hundred feet. They just went down

twenty or thirty feet below the line of the corner post

of the Isabelle, and about two hundred feet west of

the corner of the Isabelle.

Q. You say it was about three hundred feet from

the corner post of the Oregon? A. Yes, sir.

Q. I believe you testified also upon your direct

examination that this discovery shaft was about three

hundred feet east from the west side line of the Ore-

gon Group? A, Yes, sir.

Q. You are positive about that %

A, Yes, sir.

Q. And you say that Post No. 2 is in the same

position to-day as it was when you saw it there in

June, 1905. A. Yes, sir.

Q. Were you ever present at any time when any

conversation took place between me and any other

person in regard to the Oregon Group, outside of

what transpired on the claim in January of this year.

A. I can't remember.

Q. Were you ever present at any conversation

that took place between Sanford, MacArthur, and

myself ?

A. That was over the establishing of the Isabelle

and the Oregon, over in the bank. I don't know

whether you were present there or not.

Q. Were you present at any time when any con-

versation took place between MacArthur, Sanford

and myself ?
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A. No, not you throe people, no, sir.

Mr. McGinn.—That is all. [35]

Redirect Examination.

(By Mr. PRATT.)

Q. How far west of the running water in Vault

Creek was that No. 3 Post that you found there on

the 18th or 19th day of June, 1905 ?

A. Well, the nearest that I could judge would be

from two to three hundred feet.

Q. Have you ever been there since to search for

that stake ? A. Yes, I was there once.

Q. With what result?

A. I couldn 't find any.

Q. You couldn't find it?

A. No, and I couldn't find my corner post of the

Victoria either.

Q. What month was it that you went there and

looked for the survey stakes on the northerly end of

the Oregon?

A. The latter part of August or towards the first

part of September, 1906.

Q. Describe the survey posts that you found there

in a general way; what were they made of and did

they have any marks on them.

A. They were made with Allen's name on them;

they were blazed on four sides.

Q. What were they, stakes or trees blazed ?

A. Stakes.

Q. Ordinary survey stakes? A. Yes.

Q. Where was the northwesterly corner stake

with reference to Vault Creek; was it on the left
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limit or the right limit?

A. On the left limit of the creek.

Q. How far from the creek ?

A. Two hundred feet, or three hundred feet may-

be.

Q. How many stakes did you find there ?

A. One.

Q. What stake was that?

A. The survey stake.

Q. Go to the center stake. What did you find

there ?

A. That is the lower center post of the Oregon,

also the survey post.

Q. The low^er centen stake ? A. Yes, sir.

Q. Was there a tree marked there? [36]

A. Yes, it had the same writing on it as was on

the other. There were two lower center posts at the

time I seen them, and there was a lower center post

and a surve}^ post together.

Q. How far was that from the cabin?

A. I judge one hundred feet or so.

Q. AYhat writing was on that stake? What was

that, an old blaze ? A. It was an old blaze, yes.

Q. What writing was on that ?

A. It was fresh, claiming 1320 feet to Post No. 4,

I believe that it read.

Q. What claim? A. The Oregon.

Q. What became of that survey post that was

there ?

A. It has gone up in smoke also. It is removed

away from there.
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Q. AVhero has it been moved to %

A. I don't know where it has been moved to.

Q. When did you see it next ?

A. I didn't see it any more.

Q. It is there now, is it not? A. No.

Q. How did the one that is there now get there %

A. There were two at the time I seen it.

Q. T\vo stakes? A. Yes, sir.

Q. Two survey stakes ?

A. No, there were no two survey stakes.

Q. What became of that survey stake that you

saw there in August or September *?

A. It is moved down two hundred and some odd

feet.

Q. That is the same survey stake ? A. Yes.

Q. Where that survey stake stood, what was also

there ?

A. The stmnp. The part of the survey post is

right in the ground at present, and the other part is

moved down two hundred and thirty feet or there-

abouts.

Q. I understood you to say a while ago that when

you first saw that survey post there, there was a

blazed tree with some writing on it?

A. Yes, sir. [37]

Q. What became of that ? A. It is gone.

Q. Is there a stump there showing that it was cut

off? A. Yes.

Q. Did you at that same time go down two hun-

dred odd feet and find this other blaze there with

some writing on it? A. Yes, sir.
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Q. What did it say on that?

A. Something of the same description.

Q. But at that time the surve}^ post wasn't there?

A. No, sir.

Q. That was carried afterwards?

A. Yes, sir.

Q. Did 3^ou in August and September, 1906, go

to that northeasterly corner post ? A. Yes, sir.

Q. What did you find there?

A. A survey post.

Q. Did 3^ou find any blazed tree with writing on

it there? A. No, sir.

Q. AVhen did you next go there on that line?

A. With Mr. Robe.

Q. What time?

A. With Mr. Robe I guess about a- week ago. I

went and searched all around about there to see if I

could find the stump of the survey post, but I couldn't

find it.

Q. In August and September, 1906, you saw those

northerly corner and center posts of the Oregon.

A. Yes, sir.

Q. You have described them. The center one had

an old post there with a blaze on it and marked?

A. Yes.

Q. And the other two were just the survey posts

set there? A. Yes.

Q. When did you see them after they were

moved ? A. On the loth day of January.

Q. What year? A. This year.

Q. Now, what was standing there in those three
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places. Do you mean to say they were all moved

dow^i two or three hundred feet ?

Mr. McGinn.—We object to that as leading.

A. There was nothing on the northwest. There

was a stump of the survey was left there in the

ground at the lower center post, and on the north-

east corner I couldn't find where the [38] post

was at all ; it was gone. I stepped up the distance,

it should have been 1320 feet up, and I walked around

there, but I couldn't find where they cut it off, but it

was taken away anywaj^ and moved down below, the

survey post moved down about two hundred feet.

Q. How many survey posts did you find after

January 7th of this year of that Oregon ?

A. Only three.

Q. How far downstream had they been moved ?

A. Over two hundred feet.

Q. What was there at each of the corners and at

the center ? Tell exactly what was there.

A. When it was moved?

Q. Yes, after it was moved?

A. Nothing. When it was moved down ?

Q. Yes. After it was moved, what did you find

there? A. I don't understand the question.

Q. You say that those survey stakes were moved

downstream two or three hundred feet?

A. Yes, sir.

Q. Did you go and look at them?

A. Yes, sir.

Q. What did you see when you got there ?

A. I see nothing but a survey post on the north-
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west, and I seen an initial post

—

Q. No, not an initial post.

Mr. MicGINN.—We object to that.

A. And a survey post. Then I seen on the north-

east a tree and a survey post alongside of it.

Q. Did you ever see a tree marked before at the

northeast there ? A. No, sir.

Q. (Continuing.) —where this survey post was

moved to % A. No, sir.

Q. You never saw that before %

A. No, sir.

Q. What was the appearance of that, the writing?

A. Yes, I seen that post at the time of the survey,

before the post was moved down, but the survey post

was not there. [39]

Q. What writing was on it then?

A. There was nothing. It was burned on one side

and partly on the other, and it looked like about a

four months' blaze.

Q. Just locate that time and be particular about

that when you saw that blazed tree at the northeast-

erly corner, locate the time.

A. It was the latter end of August.

Q. Of what year? A. 1906.

Q. I want you to state positively whether there

was any writing at all on that post.

A. No, sir.

Q. What did you find on that when you saw it

after the post had been moved ?

A. I didn't see anything on it.

Q. You didn't notice whether there was any writ-
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ing on it? A. No.

Q. You saw some writing on the blazed tree there

at the center post at the north end?

A. Yes, sir.

Q. How did that appear as to being lately writ-

ten, as to being fresh or otherwise?

A. It looked fresh in August, 1906.

Q. How many swaths and openings through the

timber were cut about the time that survey was made,

I mean on the north end line, about how many?

Mr. M'cGINN.—We object to that on the ground

the witness says he was not there.

Q. (By Mr. PEATT.) How many swaths did

you see cut through that timber on the north end of

the Oregon after August and September, 1906 ?

A. I can't just remember. I believe I seen one.

Q. An}^ more than one ?

A. Well, there was another one at right angles,

and there was an old blaze on trees here and there

from that post which is called the northeast corner

post.

Q. The first stakes set about two hundred feet or

more upstream, did they not, from where they now

stand? A. Yes, sir.

Q. Wasn't there a swath cut through at that time

w^hen you first saw them? A. Yes, sir. [40]

Q. When they were moved down, isn't there a

swath there now ? A. Yes, sir.

Q. Doesn't that make two? A. Yes, sir.

Q. Did you help locate the Victor or the Elaine ?

A. It was the Elaine. I helped to stake the
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Elaine. The Elaine was Mr. McNear's.

Q. That is substantially the same ground that is

now called the Victor ? A. Yes, sir.

Mr. PEATT.—That is all.

Recross-examination.

(By Mr. McGINN.)

Q. Are you interested in the Victor %

A. No, sir.

Q. The Victor people also claim a part of the

Oregon claim ? A.I believe they do.

Q. You seem to have devoted all of your energy

out there to these survey stakes?

A. Not necessarily.

Q. Why didn't you 23ay a little more attention to

the old original stakes upon the ground instead of to

the survey stakes ?

A. I really did on the 18th and 19th days of June,

1905.

Q, You say this lower center stake that you saw

in August, 1906, right after the survey, had some

writing on it ? A. Yes, sir.

Q. And that that stake was about one hundred

feet from the cabin ?

A. Yes, one hundred feet downstream and a little

to the east.

Q. What was written on that stake?

A. It read : "The lower center post of the Oregon

Association Claim" claiming "1320 feet to post No.

4" and all the names of the locators, and "Sanford,

locator
'

' was on it.

Q. Did it have any other names %
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A. All the other names, and "J. H. Sanford, lo-

cator" I believe.

Q. Where was that stake with reference to this

survey stake you have been testifying about that

was moved down about two hundred feet?

A. Eight at the same place.

Q. That survey stake was at the same place *?

A. Yes, sir.

Q. Or was it moved down to there ?

A. No, no. It was placed there [41] first be-

sides it.

Q. You know where the defendants in this action

claim their lower center stake to be ?

A. At present?

Q. Yes. ' A. Yes, sir.

Q. When did you first see that stake ?

A. I seen that at the latter end of August, 1906.

Q. What was written on that stake?

A. Just the same as was written on a post a little

over two hundred and thirty feet above that, up-

stream,

Q. There was another stake upstream from it ?

A. Yes, sir.

Q. How far was that stake, that is the lower one,

fromi the cabin ?

A. Well, as near as I can figure out about one

hundred feet.

Q. Then, after examining that stake, did you go

up to the northeast corner stake or stake No. 4 ?

A. After examining that?

Q. Yes. A. Yes, sir.
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Q. What did you see written on that stake?

A. I just seen the survey post.

Q. You didn't see any stake there?

A. No, sir.

Mr. McGinn.—That is all.

Further Redirect Examination.

(By Mr. PRATT.)

Q. You spoke a little while ago about seeing an

old post at stake No. 5, that was June 18th or 19th,

1905, you spoke of seeing an old Oregon post down

there. No. 5, did you, that would be the southeast

corner stake, or ought to be, of the Oregon?

A. Southeast corner stake, yes, sir.

Q. You would call it the up creek next to the hill

stake?

A. Yes, I understand the post now.

Q. Were there any markings on any kind north-

erly on the east line, or westerly towards the initial

stake ; did you look and examine for marks ?

A. I certain!}^ did.

Mr. PRATT.—That is all.

Further Cross-examination.

(By Mr. McGinn.)

Q. Were you ever at that place prior to August,

1906, where the [42] northeast corner post now

is?

A. I placed one for David Mears for No. 6 below

first bench on Vault Creek below Discovery.

Q. No. 6? A. Yes.

Q. You didn't see any stake there? A. No.

Q. You were not looking for stakes at that time ?
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A. I was there

—

Q. You were not looking for stakes?

A. At what time ?

Q. When you saj^ you placed this stake for David

Mears ? A. That was the 1st of January, 1905.

Mr. McGINN.—That is all.

Mr. PRATT.—That is all.

WM. A. CRAIG. [43]

CORRECTIONS AND EXPLANATIONS.
(1) In explanation of that portion of my answer

appearing on the 7th line from the top on page 5,

and reading, ''I followed it down to the water, down

past the lake," I do not mean that I went to the water

of the lake, but that I went down further than the

lake.

(2) Add ait the end of the answ^er appearing on

the 10th line from the top on page 8 the words "of

the lake."

(3) Add to my answer after the word "Victoria "

at the end of the 14th line from the top on page 14,

the words "Florence and Victor."

(4 ) Strike the words '

'A silent interest
'

' from my
answer appearing on the 8th line from the bottom on

page 15.

(5) Change the answer "Yes, sir" to "No, sir"

on the bottom line on page 15.

(6) On lines 1, 14, 25 and 26 from the top on page

16 where the word "Victor" is used, I had in mind

the Elaine Association ]3lacer claim, which included

the ground afterwards located as the Victor Associa-

tion placer claim, and by changing said word "Vic-
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tor" in said planes to the word "Elaine" my testi-

mony as given on said page 16 is correct.

(7) Change ''1905" to *'1906" in my answers ap-

pearing on the 3d line from the bottom and on the

bottom line of page 16.

(8) With regard to the two questions and the

answers thereto appearing on the 22d, 23d and 24th

and 25th lines from the top on page 23, I wish to

state that the stake there referred to was situated

downstream in a northerly direction from the shaft.

WM. A. CRAIG.

(9) Strike out the word "left" appearing in the

answer on the 10th line from the bottom of page 36,

and insert in lieu thereof the word "right."

WM. A. CRAIG.
[Certificate of notary.] [44]

[Caption and Title.]

Stipulation [Re Deposition of William Middleton].

It is hereby stipulated and agreed by and between

above-named plaintiffs and defendants that the depo-

sition of William Middleton may be taken at the in-

stance and on behalf of plaintiffs under the provi-

sions of chapters 61 and 63 of the Alaska Code of

Q\\\\ Procedure, before E. T. Wolcott, a notary pub-

lic, at his office in Fairbanks, in said territory and

division at 5 :30 P. M. of May 20th, 1908, and when

completed shall be delivered to the clerk of said

court, and may be introduced and read in evidence

by any of above-named parties at the trial of said

cause, subject to all legal objections and exceptions

noted therein or made at the time of its attempted
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use, save that objortions to the foiin of the interrog-

atories or the relevancy of the testimony are ex-

pressly waived unless made at the time of the taking

and noted in the deposition, and all objections to the

deposition on the ground of insufficiency of the notice

of taking same, or that it does not substantially con-

form to the requirements of Chapter 63 of said Code

are hereby expressly waived, and the reading and

signing of the deposition as well as the correcting

and explaining of the statements therein contained

by said witness, are also hereby expressly waived.

Dated May 20th, 1908.

(Sgd.) LOUIS K. PRATT,
Attorney for Plaintiff.

JAMES WICKERSHAM,
JOHN L. McGinn,

Attorneys for Defendant.
[File-marks.]

[Caption and Title.]

[Deposition of William Middleton, for Plaintiffs.]

[Opening statement.]

WILLIAM MIDDLETON, after being first duly

sworn, testified as follows, to wit

:

Direct Examination.

(By Mr. PEATT.)
Q. State your name.

A. William Middleton.

Q. What are you p^'opose now with reference to

leaving Fairbanks ?

A. Well, I think I will leave on the ''Florence S"

tomorrow, I believe, but I am not sure.
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Q. For what point? A. Innoko.

Q. How long do you expect to be gone %

A. For the most part of the summer, I guess. Of

course, I can't say.

Q. What is your occupation? A. Miner.

Q. How long have you been in that business ?

A. Ten years.

Q. How long have you been in Alaska?

A. Does that include the upper country?

Q. Yes. In the Yukon and Alaska?

A. Since 1898.

Q. How long have you been here in the Fairbanks

District? A. Two years I believe.

Q. Did you ever follow your occupation on Vault

Creek in this District? A. Yes, sir.

Q. When did you go out there first ?

A. In the latter part of September, 1906.

Q. Were you at that time acquainted Avith either

of these defendants J. H. Sanford, A. E. Stone, L. L.

Brandt and Theodore Beckord?

A. Three of them; Stone, Brandt and Beckord.

Q. Do 3^ou know where the association's claims,

the Oregon, the California, the Isabelle, and the

Rose are on Vault Creek? A. I do.

Q. When did you get acquainted with those as-

sociation claims first?

A. In the latter part of September, 1906.

Q. They were all located at that time, were they ?

A. They were all located, yes. [1]

Q. What, if anything, do you know about the

Rose association placer mining claim?
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A. Well, me and my two partners represented the

Rose Group for a half interest.

Q. Who staked that?

Mr. McGinn.—We object to this as irrelevant,

immaterial and incompetent, and not pertinent to

any of the allegations in the complaint or answer.

A. Brandt, Stone and Beckord.

Q. (By Mr. PRATT.) Did you see their stakes %

A. Yes.

Q. Were their names on the stakes %

A. Yes, sir, and after we started to work our

names were put on the stakes with the original lo-

cators.

Q. With Stone, Brandt and Beckord 's?

A. Yes.

Q. They put you three who were to dig and ex-

pend 3^our work %

A. Yes; Henry Renkin, E. L. Jones and William

Middleton.

Q. This is the Rose association'?

A. Yes, sir.

Mr. McGinn.—^We ob.ject to all testimony as to

the Rose Association as irrelevant, immaterial and

incompetent.

Q. (By Mr. PRATT.) When you came to file

your location notice of the Rose, what names were

put on that location notice?

Mr. McGinn.—^We ob.ject to that as irrelevant,

immaterial and incompetent, and not pertinent to

any issues in the complaint or answer.

A. The same names I have mentioned.
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Q. Stone, Beckord and Brandt, and then you

three?

Mr. McGINN.—We object to that as leading.

A. Yes, sir.

Q. (By Mr. PRATT.) You say that you and

3'our two partners were to have a half interest in the

Rose for sinking some holes?

Mr. McGinn.—We object to that as leading and

suggestive and wholly immaterial to any issue in the

case.

A. Yes. [2]

Mr. McGINN.—(To Mr. PRATT.) If you are

going to do all the testif^dng here, I will abandon the

taking of the deposition of this witness.

Mr. PRATT.—That was preliminary.

Q. State what, if anything, you and your part-

ners did with reference to that Rose location as to an

examination of it?

Mr. McGINN.—We object to that as irrelevant,

immaterial and incompetent, and not pertinent to

any issue in the case.

A. We walked around part of it to see if there

were any claims staked there that it overlapped or

anything like that, or any six hundred and twenty

foot claims there.

Q. Where Avas the Rose location staked with

reference to the Oregon?

A. On the same line.

Q. Is it north, south, east or west of it?

A. Well, the line of the Oregon is the line of the

Rose.
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Q. Whidi line of the Oregon is the line of the

Rose?

A. The left limit, on the left limit.

Q. Which wonld that be, the west line"?

A. The west lines, yes.

Q. On the left limit of Vault?

A. Yes, and that is the east line of the Rose.

Q. What was the length of the Rose up and down

Vault Creek?

Mr. McGinn.—We object to that as immaterial.

A. I don 't remember that exactly now.

Q. (By Mr. PRATT.) About?

A. About two thousand feet.

Q. And how^ wide was it ?

A. • Nine hundred feet.

Q. How did the lines of the Rose run with refer-

ence to Vault Creek, that is to say, did they cross

Vault Creek and did they include the creek, or were

the}^ all on one side of the creek?

Mr. McGinn.—We object to that as leading.

A. They included part of the creek. It runs

across the creek a little. [3]

Q. (By Mr. PRATT.) Do you remember the

time when the Oregon was surveyed in August or

September? A. Yes, sir.

Q. When did you go out there?

A. I can't remember the exact date. It was in

September, but I can't remember the exact date.

Q. Do you remember the date of the Rose location

certificate ? A. No, I do not.

Q. It was in September, 1906.
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A. It was in September, but I don't remember

the exact date.

Q. When you went out there you saw the westerly

line of the Oregon that was cut out by the sun^eyor?

Mr. McGinn.—We object to that as leading.

A. Yes, sir.

Q. (By Mr. PRATT.) I understood you to say

that this was the easterly line of the Rose.

Mr. McGINN.—The same objection.

A. It is.

Q. (By Mr. PRATT.) And before you and your

partners commenced digging you say you walked

over the ground within the stakes and boundaries of

the Rose?

Mr. McGinn.—We object to all of this as leading

and suggestive and not a fair examination.

A. W-e did.

Q. (By Mr. PRATT.) State particularly what

you found there on the ground, if anything, with

reference to old markings.

A. Well, w^e found an old line, or I did. I can't

say about the other parties.

Q. What did you find?

A. I found an old line along the foothills.

Q. Was it a straight line ?

A. It was. I can't state exactly whether it was

straight.

Q. State whether it ran straight in a fashion or

along the foothills.

A. Along the foothills. [4]

Q. What distance did you follow that blazed line ?
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A. Somewhere over thirteen hundred and twenty

feet; I couldn't say how much, over a quarter of a

mile.

Q. How far apart were the blazes from each

other ?

A. They were not over twelve feet apart I don't

think. They might be more or less, just every tree

that came handy.

Q. 'State what the condition of the bottom and

valley of Vault Creek is along there with reference

to being timbered.

A. It is very poorly timbered, a sort of short tim-

ber maybe twelve feel high.

Q. Is it thiiik or otherwise?

A. Pretty thick at some parts. Eight at the foot

of the Rose grouj) it is not ver}^ thick, at the lower end

of the Rose group.

Q. How far did 3^ou follow that blazed line,

whether or not 3^ou followed it further down creek

than the down creek end of the Rose.

A. I didn 't follow it further down than the lower

end of the Rose.

Q. Could you see whether it passed on o]' not?

A. It did. It passed further down.

Q. How much further down Vault Creek is the

down creek end of the Oregon with reference to the

down creek end of the Rose?

A. It has been changed since we went there first.

It was about two or three hundred feet when we went

there. No, it was something about five hundred feet

I think below.
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Q. It was moved up towards you?

A. Yes.

Mr. McGinn.—We move that that be stricken out

as it is not testimony of the witness.

Q. (By Mr. PRATT.) I am^ talking now of how

much further down was the stake that the surveyor

set, the down creek stake of the Oregon, with refer-

ence to the down creek stake of the Eosc.

A. You mean the stake the surveyor put in ?

Q. Id, yes.

A. I couldn't say how many feet that was. [5]

Q. Estimate it as near as j-ou can, about how
many feet ?

A. Well, it may be from three to five hundred

feet. I wouldn't say on that.

Q. How much below the lower end of the Rose

could you see those blazed lines, those blazed stakes,

going'?

A. You could see it about one hundred and fifty or

two hundred feet. You can't see it any more.

Q. How far was it from the creek to the foothills

at that point"?

A. About in the neighborhood of six hundred

feet.

Q. And the Oregon line is still further away a

good deal, isn't it?

Mr. McGINN.—We object as leading.

Q. (By Mr. PRATT.) State if it is not true that

the Oregon line is still further away from the foot-

hills?

Mr. McGINN.—We object to that as leading.
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A. The west line of the Oregon?

Q. (By Mr. PRATT.) Yes, the west line of the

Oregon. The creek is about six hundred feet from

the foothills. Isn't the west line of the Oregon still

further from the foothills than that?

A. The creek and the line are the same where we

sunk our shaft, there may be fifty feet of difference.

Q. You know the Oregon line crosses

—

Mr. McGinn.—We object to that as leading and

suggestive.

Q. (By Mr. PRATT.) Were you ever at the

southwest corner stake of the Oregon, were you ever

at that particular stake?

A. Yes, sir, I have.

Q. Do you know^ about the Oregon survey line

crossing the creek immediately from that stake ?

Mr. McGinn.—We object to that as leading and

suggestive.

A. Yes, sir.

Q. (By Mr. PRATT.) Think in your own mind.

I want to ask you if it is not true that that survey

Line stands away from the creek ? [6]

Mr. McGinn.—If this witness is to testify, let

him testify.

Mr. PRATT.—I withdraw that.

Q. I will ask you to state what the fact is with

reference to that west line of the Oregon whether

it runs right down the creek, or whether it bears to

one side of it?

Mr. McGinn.—Let him testify where it runs.

This man can testify.
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Q. (By Mr. PRATT.) Testify where it runs

with reference to the creek ,

A. It crosses the creek at the upper end and fol-

lows pretty near the creek all the way dow^n.

Q. How far from the creek is it where the end line

of the Rose is ?

A. Well, I should judge 50 feet.

Q. State again how far you followed that blazed

line, the whole distance that you followed it %

A. I followed it about

—

wtII, I should judge about

from thirteen to eighteen hundred feet. I couldn't

be sure on that though.

Q. How much further could you see it that you

didn't follow it?

A. You can't see it very far after that.

Q. How far did you say you could see it from the

lower line of the Rose?

A. You could see it for a few trees further down,

I wouldn't say more than fortj^ or fifty feet.

Mr. PRATT.—That is all.

Cross-examination.

(By Mr. McGMNN.)

Q. Do 5^ou know^ where the west side line of the

Oregon is? A. I do.

Q. When did you first see that line ?

A. It was in September, 1906.

Q. You are positive about that?

A. I am positive of that.

Q. Was that after the survey or before the survey

was made?

A. They were surveying when I was there, but
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they had that surveyed right there. [7]

Q. They had it surveyed when you went there ?

,A, To the lower end of the Rose group.

Q. Was the surveyor there at the time you were

there? A. I couldn't swear to that.

Q. Was he there before you went there ?

A. He was there before I was there, but he might

have been there when I was there.

Q. When did you locate this Rose Association

claim ?

A. Stone and Brandt located it. I forget when.

Q. When were your names added to it?

A. I think it was in October; either October or^

the latter part of September.

Q. The southwest corner of that claim stands to-

day as it did then, does it not ?

A. Of which claim?

Q. Of the Oregon.

A. J have not been there since then.

Q. Do you know on what side of the creek it

stands? A. It is on the left limit.

Q. You are positive about that ? A. Yes.

Q. You can't be mistaken? A. No.

Q. What is written on that stake ?

A. I don't know what is written on that stake.

Q. How do you know it is the stake of the Oregon

claim ?

A. I read it at the time, but I have forgotten it.

Q. How can you tell us that you know that is the

stake of the Oregon when you can't tell us what was

written on it?
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A. It was the stake, then, but I can't remember

the names of the locators.

Q. Do you know whose names were on it?

A. No, I do not.

Q. You don 't know what it said at all ?

A. ,.No.

Q. Do you know whether there were any names

of locators on that stake ? [8]

A. There were names. It seems to me there were

names.

Q. How many names? A. I couldn't say.

Q. You don 't know who put that stake there ?

A. No.

Q. You don't know whether it was the original

stake of the Oregon claim or not?

A. No, I couldn't say.

Q. Did you ever see the northwest corner stake

of the Oregon group?

Mr. PRATT.—The do^Ti creek left limit?

Mr. McGINN.—The down creek left limit.

A. Yes.

Q. When did you see it ?

A. When I went there first.

Q. What kind of a stake is that?

A. It is a survey stake.

Q. You saw a surveyor's stake there, did you?

A. I saw a surveyor's stake there.

Q. A stake that had been evidently placed there

by a surveyor? A. It looked like it.

Q. You don't know anything about the original

northwest corner of the Oregon group ?
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A. No.

Q. You don't know where it was placed?

A. No.

Q. You don't know whether that was placed on

the right limit or westerly of Vault Creek?

A. No.

Q. You don't know where the original west line

of the Oregon group was, do you? A. No.

Q. You don't know who blazed this line you have

been testifying about ? A. No, I do not.

Q. You don 't know whether that was the original

line of the Oregon group or not ? A. No.

Mr. McGinn.—That is all.

Mr. PRATT.—That is all.

[Certificate of notary.] [9]

[Order of Injunction.]

•['Caption and Title.]

Now, at this time, to wit, April 29, 1908, the same

being one of the days of the special April, 1908, term

of this court, this cause came on to be heard on the

motion of the jDlaintiffs for a temporary injunction.

The plaintiffs appeared by Louis K. Pratt, their at-

torney, and the defendants by McGinn & Sullivan,

their attorneys.

The plaintiffs filed a number of affidavits in sup-

port of said motion, and the defendants did likewise

in oiDposition thereto, and after argument of coun-

sel, the Court took the same under advisement, and

afterwards, and on May 13, 1908, sustained said mo-

tion and ordered that a temporary injimction issue

in this cause on plaintiffs giving an undertaking in
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the sum of Ten Thousand DoHars ($10,000) condi-

tioned as required b}^ law.

NOW, THEREFORE, it is CONSIDERED, OR-

DERED and DECREED, by the Court, that plain-

tiff's motion for a temporary injunction against the

defendants during the pendency of this action, be, and

the same is hereby, sustained, on plaintiffs executing

a good and sufficient bond or imdertaking in the sum

of Ten Thousand Dollars ($10,000), conditioned as

required by law, with sureties to be approved by the

Judge of this court, such injunction to be upon the

terms following, to wit : The defendants A. E. Stone,

L. L. Brandt, J. A. Williams, Q. Murphy and C. J.

Robinson, who, as the proofs show, are mining the

ground in controversy in this action under leases,

providing for a royalty of twenty-five per centum

(25%) of the gross output of gold, may continue to

mine said ground under their said leases, but

are enjoined from delivering to the other defend-

ants, or any of them, the said twenty-five per

centum (25%) royalty, or any part thereof; and the

said other defendants are restrained from receiving

or accepting such royalties ; and it is further

ORDERED, that said lessees, immediately after

each cleanup on said ground, deposit with the Clerk

of this court the said twenty-five per centimi (25%)
of the gross output of said ground, taking the receipt

of said Clerk therefor.

It is further ORDERED, that said lessees give

the plaintiffs, or some of them, notice of the time

of the cleanups on said ground, and permit the said

plaintiffs, or some of them, or a duly authorized
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agent for them, to be present at each of said clean-

ups, and take all necessary data in reference thereto,

so as to be informed of the amount of gold washed

up on said ground during the pendency of this ac-

tion.

(Sgd.) SILAS H. REID, '

District Judge.

Service of copy received.

McGINN & SULLIVAN.

[File-marks.]

{[Caption and Title.]

Order for Payment of Royalties.

This motion coming on regularly to be heard on

this 19th day of May, 1908, plaintiffs appearing by

their attorney, Louis K. Pratt, Esq., and the defend-

ants by their attorneys, McGinn & Sullivan, and the

Court having read and considered the pleadings,

affidavits, on file in said action, and the records of

the court in said cause, and after hearing the argu-

ment of counsel and after duly considering the mat-

ter.

Hereby orders that defendants have and receive

one-sixth of the royalties derived from said ground,

and the lessees of said claim are ordered to pay over

to the said defendants one-sixth of the said royalties.

(Sgd.) SILAS H. REID,
District Court.

Service of a copy of the foregoing Order admitted

this 19th day of May, 1908.

LOUIS K. PRATT,
Attorney for Plffs.

[File-marks.]
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[Plaintiffs' Exhibit No. 5.]

Ui^ 27/008

Amount e^ geM ( 'IcniuHl ttf 1h^^ ^ J^f44ft-

sett m^mr
May 27, 1908

Gross cleanup 233 ozs.

C. J. ROBINSON.
May 30/908

Gross cleanup 2771/^ ozs.

STONE & BEANDT.
mtfU

Gross cleanup 14^ezT8 4wtT

May 31st, 1908

Gross cleanup 112 oz. 8 dwt.

QUIN MURPHY.
June 6/908

Gross cleanup 217% oz.

C. J. ROBINSON.
June. lOtli, 1908

Gross cleanup on this date 112.% ozs.

C. J. ROBINSON.
June 14/908

Gross cleanup 25914 ozs.

STONE & BRANDT.
July 8 1908

Gross cleanup 346 29/100

STONE & BRANDT.
Aug. 25—1908

Gross cleanup 501 ozs.

STONE & BRANDT.
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June 14/908

Gross cloaimp 144 oz. 3 Pivt.

QUIN MURPHY.
July 3—/908

Gross cleanup 108 86/100 ozs.

QUIN MURPHY.
June 23. 1908

Gross cleanup 185 25/100 ozs.

C. J. ROBINSON.
June 30tli, 1908

Gross cleanup 168 75/100 ozs.

C. J. ROBINSON.
July 3rd

Gross cleanup 57 25/100 ozs.

C. J. ROBINSON.
July lltli

Gross cleanup 88 ozs.

C. J. ROBINSON.
July 20tli, 1908

Gross cleanup Subject to Banks Weight

179 25/100 ozs.

C. J. ROBINSON.
July. 31st

Gross cleanup Subject to Banks Weight

208 50/100 ozs.

C. J. ROBINSON.
Aug. 9th, 1908

Gross cleanup 140 50/100 ozs. subject to

Banks Weight

C. J. ROBINSON.
July 21—1908

Gross cleanup 102 83/100 ozs.

QUIN MURPHY.



A. McKinnon et al. 1051

Aug 31st 1908

Gross cleanup 165 75/100 ozs.

Subject to Bank Weight.

C. J. ROBINSON.
Sept. 7th, 1908

Gross cleanup 135 50/100 ozs.

Subject to Bank Weight.

C. J. EOBINSON.
Sept. 11th

Gross cleanup 284 ozs.

Subject to Bank Weight.

C. J. ROBINSON.
Aug 19th, 1908

Gross cleanup 171 25 ozs.

(Subject to Bank Weight.)

C. J. ROBINSON.
Sept. 19th, 1908

Gross cleanup 192 ozs.

Subject to Bank Weight.

C. J. ROBINSON.
Sept. 25th.

Gross cleanup Subject to Bank Weight

183 ozs

C. J. ROBINSON.
September 12 1908

Gross cleanup 272 ozs.

STONE & BRANDT.
September 19—1908

Gross cleanup 194 75/100 ozs.

STONE & BRANDT.
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September 17—1908

Gross cleanup 30 12/100 ozs.

D. C. MEaRS
Trustee For Quin Murphy.

May 4 1909

Cleanup C. Robinson. . .l-t oz. 1 P.S grains

JOSEPH CHESNO.
May 3, 1909

No. 1 cleanup 52 oz.

AL WALSH.
Oct. 7, 08

Gross cleanup 99.35 oz.

STONE & BRANDT.
Oct. 26, 08

40 oz. Gross cleanup .

.

'.

STONE & BRANDT.
May 8, 09

Gross cleanup 441 oz.

STONE & BRANDT.
No. 2. May 11th, 1909

Gross cleanup 175 oz.

JOHN CARLIN.
No. 3. May 15, 1909

Gross cleanup 232 oz.

JOHN CARLIN.
No. 4. May 25, 1909

Gross cleanup 156 oz.

JOHN CARLIN.
May 17

Total cleanup 515% oz.

STONE & BRANDT.
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June 17

Total cleanup 293 25/100

STONE & BRANDT.
June 17

Gross cleanup 81 ounces

STONE & BRANDT.
July 3

Gross cleanup 3221/2 ounces

STONE & BRANDT.
May 26th

Gross cleanup 19 oz.

J. H. SANFORD.
May 21, 1909

Gross cleanup 821^^ oz.

STONE & BRANDT.
No. 5. June 8, 1909

Gross cleanup 83% oz.

JOHN CARLIN.
No. 6. June 13, 1909

Gross cleanup 83 oz.

JOHN CARLIN.
No. 7. June 15, 1909

Gross cleanup 37 oz.

JOHN CARLIN.
June 12

Gross cleanup 11.13/100 ounces

J. H. SANFORD.
June 20, 09

Gross cleanup 221^ oz.

J. H. SANFORD.
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June 27, 09

Gross cleanup 18 42/100 ozs.

J. H. SANFORI).
No. 8. June 24, 1909

Gross cleanup 49% oz.

JOHN CAELIN.
No. 9. June 30, 1909

Gross cleanup 28% oz.

JOHN CARLIN.
July 2, 09

Gross cleanup 5 9'3/10 oz.

J. H. SANFORD.
Robinson 2721 oz.

S&B 1849

Murphy 842

32

32

32

32

7 50/100

4)135.50/100(33.87/100

6)3387(561

63 33 87

63 5 64

63

63 28 23/100

20

272
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753
4)30.12/100(7 53/100 : 6=1 26/100

48 6 27/100

4)192(48 : 6=8

40 48.68

4)194.75/100(48.68/100
: 6=8.11/100

40.57/100
63 32
63 32
63 32
63 32
63 32
63 5.75
63

60 165 75/100

4)501(125 25/100

6)125.25(20 87/100

aWe 81/100
a^

^ 63

%^ 63

^2 63

^2 5.75
%2

^2 1S4 75/100
^2

S8

284
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[Endorsed]: No. 903. In the District Court,

Territory of Alaska, 4tli Division. J. W. Hall et

al. vs. A. McKinnon et al. Plaintiffs' Exhibit No. 5.

Filed in Open Court Feb. 16, 1910. Dist. Court, Ter.

Alaska, 4th Div. E. H. Mack, Clerk. By E. A.

Henderson, Deputy.

[Plaintiffs' Exhibit No. 6.]

C. J. ROBINSON.

Case 903.—HALL vs. McKINNON.
Date

deposited.

May 30-08 1 poke gold-dust said to contain 48 oz. 52 dwt.

68.75

38.50

35.15

11.93

18.33

37.33

43.43

29.27

35.67

34.53

28.21

39.99

38.13

59.17

3 . 59 93

2.93 96

3.95 121

12.07

2.18

June 12--08 ditto

" 29--08 ditto

July 8-08 ditto

" 9 ditto

(I 13 ditto

" 23 ditto

Aug. 10 ditto

" 15 ditto

" 25 ditto

Sept. 5 ditto

Oct. 1 ditto

1 ditto

1 ditto

1 ditto

1 ditto

May 13- 09 ditto

June 14-09 ditto

July 3--09 ditto

Sept. 14-09 ditto

591.63



A. McKimion et al. 1057

V. J. Robinson

Stone & Brandt

Quinn Murphy

Jack Carlin

Carlin, Walsh & S.

2(1 J'k. fjOl. 62-20 5/67o

14
"

!li)().ll

3 " 103.81

1 " 36.13

1 " 187.57

39 1,909.55 ozs.

17.70

13366850

13366850

190955

June

July

Aug.

Sept.

Oct.

May

June

Aug.

Sept.

33,799.0350

162,261.21

20.83

33,799.01

STONE & BRANDT.

Case 903.—HALL vs. McKINNON.
2-08 1 poke gold-dust said to contain

6-08

10-08

27-08

14-08

6-08

28-08

10-09

18-09 1

28-09 1

18-09 1

23-09 1

23-09 1

22-09 1

ditto

ditto

ditto

ditto

ditto

ditto

ditto

ditto

ditto

ditto

ditto

ditto

ditto

2,840.28

4,754.73

498.36

173.45

900.48

9,167.30

17.70

64171100

6417110

916730

162,261.2100

3,379,901.0043

57.77 ounces

54.52

72.17

100.

54.48

38.96

34.83

90.24

107.53

165.44 51

77.93 74

39.83 80

67.21 69

29.50

14 990.41
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.2083 ) 1909.55 ( 9,167.30

18747

3485 5

2083 6

14020 11

12498 2

15220

14581

6390

6249

1410

Stone & Brandt 990.41

C. J. Robinson 591 . 63

Quinn Murphy 103 . 81

Carlin, Walsh & Sullivan 187.57

Jack Carlin 36.13

1909.55

JACK CARLIN:

CASE 903. HALL vs. McKINNON.

Oct. 20-08. 1 poke gold-dust said to contain 36.13

CARLIN, WALSH & SULLIVAN.

CASE 903—HALL vs. McKINNON.

Jiilv 3-09. 1 poke gold-dust said to conafin 187.57

ounces.

QUINN AND MURPHY.

CASE 903. HALL vs. McKINNON.
June 18 -08 1 poke gold-dust said to aowatm 53.44 ounces

Aug. 4 -08 1 ditto
_

44.10

Oct. 8 908 1 ditto 6.27. 5^2 dwt.

3 103.81

[Endorsed] : No. 903. In the District Court, Ter-

ritory of Alaska, 4tli Division. J. W. Hall et al. vs.
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A.MeKinnonetal. Plaintiffs' Exhibit No. 6. Filed

in Open Conrt Feb. 16, 1910. Dist. Court, Ter.

Alaska, 4th Div. E. H. Mack, Clerk. By E. A.

Henderson, Deputy.

[Defendants' Exhibit **A."]

KNOW ALL MEN BY THESE PRESENTS

:

That I, H. W. Sanford, of North Bend, Oregon, have

made, constituted and appointed, and by these pres-

ents do make, constitute and appoint J. H. Sanford,

of Fairbanks, Third Judicial Division, Alaska, my
true and lawful attorney for me and in my name,

place and stead to locate, stake and record for me lode

claims and placer mining ground in the Territory of

Alaska, and particularly in the Third Judicial Divi-

sion thereof ; and having located the same, to bargain,

sell, grant, release and convey the same, entire or in

separate parcels to make proper deeds, seal, acknowl-

edge and deliver the same to such persons as my
attorney may desire; hereby giving, and granting

unto my said attorney full power and authority to do

and perform all and every act and thing whatsoever

requisite and necessary to be done in and about the

premises, as fully to all intents and purposes, as I

might or could do if personally present and acting,

hereby ratifying and confirming all that my said

Attorney, said J. H. Sanford, may have done, or may

of shall lawfully do or cause to be done by virtue of

these presents.

IN WITNESS WHEREOF, I have hereunto set

mv hand and seal the 22 day of June, in the year of
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our Lord one thousand nine hundred and six (1906).

H. W. SANFORD. [Seal]

Signed, sealed and delivered in the presence of

JAMES T. HALL.
MAY STAUFF.

County of Coos,

State of Oregon,—ss.

This is to certify, that on this 22 day of June, A.

D. 1906, before me, James T. Hall, a Notary Public

in and for the above County and State, duly commis-

sioned and sworn, personally came H. W. Sanford,

to me known to be the individual described in and

who executed the within instrument, and acknowl-

edged to me that he signed and sealed the same as his

free and voluntary act and deed for the uses and pur-

poses therein mentioned.

Witness my hand and official seal the day and year

in this certificate first above written.

[Seal] JAMES T. HALL,
Notary Public in and for Oregon, Residing at Marsh-

field, Oregon.

[Endorsed] : No. 903. In the District Court, Ter-

ritory of Alaska, 4th Division. J. W. Hall et al. vs.

A. McKinnon et al. Defendants' Exhibit "A."

Filed in Open Court, Feb. 16, 1910. Dist. Court,

Ter. Alaska, 4tli Div. E. H. Mack, Clerk. By E. A.

Henderson, Deputy.

[Defendants' Exhibit '^B."]

POWER OF ATTORNEY TO LOCATE AND
SELL.

KNOW ALL MEN BY THESE PRESENTS:
That I, the undersigned, B. W. Piper, of Nome,



A. McKinnoi et al. 1061

Alaska, a citizen of the United States, have made,

constituted and appointed, J. H. Sanford, of the

same place, my true and lawful attorney, for me and

in my name, to locate, stake and record for me lode

claims, placer mining ground, water rights, coal, oil,

and timberlands, tow^n lots, or other property in the

District of Alaska, and having located the same, to

bargain, sell, grant, release and convey an undivided

part or the entire interest in and to the same, to make

pl'oper deeds, seal, acknowledge and deliver the same

to such persons as my attorney may desire, hereby

ratifying and confirming all lawful acts done by my
said attorney by virtue hereof.

WITNESS my hand and seal this 10th day of

June, A. D. 1902.

B. W. PIPER. [Seal]

Witnesses

:

LILLIAN THOMSON,
C. M. SUTER.

United States of America,

District of Alaska,—ss.

On this tenth day of June, A. D. One thousand nine

hundred and two, personally came before me Lillian

Thomson a Notary Public in and for said District,

the wdthin-named B. W. Piper, to me personally

known to be the identical person described within and

who executed the within instrument, anJ acknowl-

edged to me that he executed the same freely, for the

uses and purposes therein mentioned.
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Witness my hand and seal this tenth day of June,

1902.

[Seal] LILLIAN THOMSON.
Notary Public in and for the District of Alaska.

[Endorsed] : No. 903. In the District Court, Ter-

ritory of Alaska, 4th Division. J. W. Hall et al. vs.

A. McKinnon et al. Defts.' Exhibit "B." Filed in

Open Court Feb. 16, 1910. Dist. Court, Ter. Alaska,

4th Div. E. H. Mack, Clerk. By E. A. Henderson,

Deputy.

[Defendants' Exhibit ''C."]

KNOW ALL MEN BY THESE PRESENTS

:

That I, A. N. Gould, of Marshfield, Oregon, have

made, constituted and appointed, and by these pres-

ents do make, constitute and appoint, J. H. Sanford,

of Fairbanks, Third Judicial Division, Alaska, my
true and lawful attorney for me, and in my name,

place and stead to locate, stake and re/ord for me lode

claims and placer mining ground in the Territory of

Alaska, and particularly in the Tjird Judicial Divi-

sion thereof, and having located the same, to bargain,

sell, grant, release and convey the same, entire or in

separate parcels to make proper deeds, seal, acknowl-

edge and deliver the same to such persons as my At-

torne}^ may desire ; hereby giving and granting unto

my said Attorney full power and authority to do and

perform all and ever}^ act and thing whatsoever requi-

site and necessary to be done in and about the prem-

ises, as fully to all intents and purposes as I might or

could do if personally present and acting; hereby

ratifying and confirming all that my said Attorney,
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J. H. Sanford, may have done or may, or shall law-

fully do or cause to be done by virtue of these pres-

ents.

IN WITNESS WHEKEOF, I have hereunto set

my hand and seal the day of in the

year of our Lord one thousand nine hundred and six

(1906).

A. N. GOULD. [Seal]

Signed, sealed and delivered in the presence of

E. P. SALDRU.
E. D. SPERRY.

County of Coos,

State of Oregon,—ss.

THIS IS TO CERTIFY That on this 23d day of

June, A. D. 1906, before me, E. D. Sperry, a Notary

Public in and for the above County and State, duly

commissioned and sworn, personally came A. N.

Gould, to me known to be the individual described in

and who executed the within instrument, and ac-

knowledged to me that he signed and sealed the same

as his free and voluntary act and deed for the uses

and purposes therein mentioned.

WITNESS my hand and official seal, the day and

year in this certificate first above written.

[Seal] E. D. SPERRY,
Notary Public in and for Oregon, Residing at Co-

quille.

[Endorsed] : No. 903. In the District Court, Ter-

ritory of Alaska, 4th Division. J. H. Hall et al. vs.

A. McKinnon et al. Defendants' Exhibit ''C."

Filed in Open Court, Feb. 16, 1910. Dist. Court,
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Ter. Alaska, 4th Div. E. H. Mack, Clerk. By E. A.

Henderson, Deputy.

[Defendants' Exhibit '*D."]

KNOW ALL MEN BY THESE PRESENTS:
That I, Archibald McKinnon of Nome in the District

of Alaska, have made, constituted and appointed, and

by these presents do make, constitute and appoint A.

J. McArthur of Fairbanks in the District of Alaska,

my true and lawful attorney, for me and in my name,

place and stead, to locate, stake and record for me
lode claims and placer mining ground in the District

of Alaska, and having located to grant, bargain, sell

and convey the same and all other property which

may sand in ni}^ name in the District of Alaska.

Giving and granting unto my said attorney full

power and authority to do and perform all and every

act and thing whatsoever, requisite and necessary to

be done in and about the premises, as fully to all in-

tents and purj^oses as I might or could do if person-

ally present, with full power of substitution and

revocation, hereby ratifying and confirming all that

my said Attorney or his substitute shall lawfully do

or cause to be done by virtue thereof.

IN WITNESS WHEEEOF I have hereunto set

my hand and seal this 9th da}^ of October, 1906.

ARCHIBALD McKINNON. [Seal]

Executed in presence of

:

F. R. COWDEN.
W. L. BETTELENS.
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United States of America,

District of Alaska,—ss.

On this the 9th day of Oct., 1906, the Before me,

the undersigned Notary Public in and for the Dis-

trict of Alaska, personally appeared the above-named

Archibald McKinnon, to me personally known to be

the same individual described in the above-named in-

strument, and who executed the same, and to me he

duly acknowledged that he executed the same freely

and voluntarily, and for the uses and purposes

therein mentioned.

In testimony whereof I have hereunto set my hand

and affixed my official seal, this the day and year first

in this certificate written.

[Seal] F. E. COWDEN,
Notary Public, Alaska.

[Endorsed] : Power of Attorney. Archibald Mc-

Kinnon to A. J. McArthur. No. 903. In the Dis-

trict Court, Territory of Alaska, 4th Division. J.

W. Hall et al. vs. A. McKinnon et al. Defts.' Ex-

hibit "D." Filed in Open Court, Feb. 16, 1910.

Dist. Court, Ter. Alaska. E. H. Mack, Clerk. By
E. A. Henderson, Deputy.

[Defendants' Exhibit ''E."]

KNOW ALL MEN BY THESE PRESENTS:
That I, M. J. Foley, of Phoenix, Arizona, have

made, constituted and appointed and by these pres-

ents do make, constitute and appoint A. J. Mac-

Arthur, of Fairbanks, Alaska, my true and lawful

attorney, for me and in my name, place and stead to
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locate, stake and record for me lode claims and placer

mining ground in the Territory of Alaska, and par-

ticularly in the Third Judicial Division, thereof, and

having located the same, to bargain, sell, grant, re-

lease and convey the same, entire or in separate

parcels to make proper deeds, seal, acknowledge and

deliver the same to such persons as my Attorney may
desire ; hereby given and granting unto my said At-

torney full power and authority to do and perform

all and every act and thing whatsoever requisite and

necessary to be done in and about the premises, as

fully, to all intents and purposes, as I might or could

do if personally present and acting, hereby ratifj^ing

and confirming all that my said Attorney, A. J. Mac-

Arthur, may have done, or shall lawfully do or cause

to be done by virtue of these presents.

IN WITNESS WHEREOF, I have hereunto set

my hand and seal the 23rd daj^ of July, in the year of

our Lord one thousand nine hundred and six.

M. J. FOLEY. [Seal]

Signed, sealed and delivered in the presence of

:

ADA REBSTOCK.

State of Arizona,

County of Maricopa,—ss.

THIS IS TO CERTIFY, That on this 25th day of

July, A. D. 1906, before me, Geo. A. Mintz, a Notary

Public in and for the State of Arizona, duly commis-

sioned and sworn, personally came M. J. Foley, to me
known to be the individual described in and who exe-

cuted the within instrument and acknowledged to me
that he signed, and sealed the same as his free and
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voluiitaiy aot and (Iced, for the uses and purposes

therein mentioned.

WITNESS my hand and official seal the day and

year in this certificate first above written.

[Seal] GEO.A.MINTZ,
Notary Public in and for Arizona, Residing at

Phoenix.

My commission expires April 3, 1909.

[Endorsed] : 4287. Compared. Special Power of

Attorney Mining from M. J. Foley to A. J. Mac-

Arthur. Dated , 1906. Filed for Record at

Request of M. J. Foley, on the 25 day of July, 1906,

at 25 minutes past one P. M. and Recorded in Vol-

ume 3 Powers of Atty., page 396-397, Records of

Maricopa County, Territory of Arizona. C. F.

Leonard, Co. Recorder, by V. L. Vaughn, Dep.

Territory of Arizona,

County of Maricopa,—ss

I, C. F. Leonard, County Recorder in and for the

County and Territory aforesaid, do hereby certify

that the within instrument was filed for record at 1 :25

P. M. on this 25 day of July, 1906, and dul}^ recorded

in Book No. 3 of Powers of Att.y., Records of Mari-

copa County, Arizona, at pages 396-397.

Witness my hand and official seal the day and year

above written.

C. F. LEONARD,
Recorder.

No. 903. In the District Court, Territory of

Alaska, 4th Division. J. W. Hall et al. vs. A. Mc-

Kinnon et al. Defts.' Exhibit "E." Filed in Open
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Court, Feb. 16, 1910. Dist. Court, Ter. Alaska, 4th

Div. E. H. Mack, Clerk. By E. A. Henderson, Dep-

uty.

[Defendants' Exhibit 'T."]

KNOW ALL MEN BY THESE PRESENTS:
That I, A. P. MacArthur, of the County of Cavalier,

State of North Dakota, have made, constituted and

appointed, and by these presents do make, constitute

and appoint A. J. MacArthur of the Territory of

Alaska, United States of America, my true and law-

ful attorney for me and in my name, place and stead

to grant, bargain, sell and convey and assign, trans-

fer and set over any and all mines, mining claims,

mining properties, or mining rights which I now

have or may acquire in the Territory of Alaska,

United States of America, upon such terms and

under such conditions as my said Attorney shall

deem best, and I hereby give to my said Attorney

full right, power and authority in my name and in

my behalf to enter into such contract or contracts

for the working, mining, operating or leasing of any

mines, mining properties or claims which I may now

own or acquire or in which I may have any interest

in the said Territory of Alaska, as my said attorney

shall deem necessary.

And I hereby grant and give unto my said Attor-

ney full authority and power to do and perform each

and every act and thing whatsoever requisite and

necessary to be done in the premises, as fully and to

all intents and purposes as I might or could do is per-

sonally present, with full power of substitution and

revocation hereby ratifying and confirming all that
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my said attorney shall lawfully do or cause to be done

by virtue hereof.

IN TESTIMONY WIIEKEOF, I have hereunto

set my hand and seal this 20th day of August, A. D.

1906.

A. P. MacARTHUR. [Seal]

Signed, sealed and delivered in presence of:

W. A. McINTYRE.
E. E. FLETCHER.

State of North Dakota,

County of Cavalier,—ss.

On this 20th day of August, A. D. 1906, before me,

a Notar}^ Public in and for said County and State

personally appeared A. P. MacArthur, to me known

to be the person who is described in and who executed

the foregoing and within instrument and acknowl-

edged to me that he executed the same as his free act

and deed.

[Seal] HARRY E. PRICE,
Notary Public Cavalier County, N. D.

My commission expires May 6, 1908.

State of North Dakota,

County of Cavalier,—ss.

I, H. O. STORLIE, Clerk of the District Court,

within and for the County of Cavalier and State of

North Dakota, do hereby certify that Harry E. Price,

Esq., is a Notary Public in and for Cavalier County;

that his commission is dated May 6, 1902, and will

expire May 6, 1908.

WITNESS my hand and the seal of said Court, at
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Laiigdoii, North Dakota, this 20th day of August,

A. D. 1906.

[Seal] H. O. STORLIE,
Clerk.

[Endorsed] : No. 903. In the District Court, Ter-

ritory of Alaska, 4th Division. J. W. Hall et al. vs.

A. McKinnon et al. Defendants' Exhibit ''F."

Filed in Open Court, Feb. 16, 1910. Dist. Court, Ter.

Alaska, 4th Div. E. H. Mack, Clerk. By E. A.

Henderson, Deputy.

[Defendants' Exhibit '^G."]

NOTICE OF LOCATION.
WE the undersigned have located 160 acres for

placer mining purposes situate on Vault Creek in the

Fairbanks Mining Dist. and Described as follows, to

Wit-
Commencing at Enitial State or Stake No. 1 run-

ning 1320 ft. in a westerly direction to Stake No. 2

Thence in a northerly direction 2640 ft. to Stake No. 3.

Thence in a easterly direction 1320 ft. to Stake No. 4,

Thence in a Easterly direction 1320 ft. to Stake No.

5, Thence in a Southerly direction 2640 ft. to Stake

No. 6, Thence in a Westerly direction 1320 ft. to Eni-

tial State or place of beginning. This 160 acres shall

be known as the Oregon Group and adjoins the Isi-

belle Group a shaft has been sunk in the South West
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Comer a depth of 80 ft, and gold has been discovered

and witnesseth by the following Witnesses:

Locators^A. McKINNON.
A. P. McARTHUR.
M. J. FOLLEY.
N. P. HILL.
A. N. aOULD.
H. W. SANFORD.
J. McDonald.
W. B. PIPER.

Located this 8th day of Aug., 1905.

By J. H. SANFORD,
Agent.

Witnesseth

:

J. H. SANFORD.

United States of America,

District of Alaska,—ss.

J. E. Kinney, J. T. Geoghegan and J. H. Sanford,

being first duly sworn, each for himself and not one

for the other, deposes and says ; that during the time

between June 16th and August 8th, 1905, during

which time the}^ were engaged in prospecting the

"Oregon Group" placer mining claim, on Vault

Creek, in the Fairbanks Mining District, Alaska,

they made a hona fide discovery of gold on said claim;

affiants further say that such prospecting and labor

was done for and at the expense of the ow^ners of said

claim.

J. H. SANFORD.
J. E. KENNEY.
JAS. T. GEOGHEGAN.
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Subscribed and sworn to before nie this 16th day of

August, 1905.

[Seal] JOHN L. LONG,
Notary Public for Alaska, Residing at Fairbanks.

[Endorsed] : District of Alaska, Third Judicial

Division, ss. Filed for record at request of J. H.

Sanford on the 17 day of Aug., 1905, at 50 min. past

9 A. M. and recorded in Vol. G of Locs. page 451,

Fairbanks Recording District. E. M. Carr, Re-

corded, by John L. Long, Deputy.

977. Exliibit "B" offered at hearing on order to

show cause. Filed in open Court, Territory of

Alaska, 3rd Division. Apl. 20, 1908. O. A. Wells,

Clerk. By E. A. Henderson, Deputy.

No. 903. In the District Court, Territory of

Alaska, 4th Division. J. W. Hall et al. vs. A. Mc-

Kinnon et al. Defts. ' Exhibit '

' G. " Filed in Open

Court, Feb. 17, 1910, Dist. Court, Ter. Alaska, 4th

Div. E. H. Mack, Clerk. By E. A. Henderson,

Deputy.

[Proceedings had During Argument of Case.]

The following is taken from proceedings in court

during the argument of case, forenoon session, by

Louis K. Pratt, attorney for plaintiffs

:

Mr. PRATT.—As a matter of fact, the whole thing

is a dummy location and a fraud upon the face of it.

It was owned all the time by Mr. Sanford and Mr.

MacArthur. In talking about dummy locations and

powers of attorney and the evils, if you gentlemen

want to put your stamp of disapproval on that prac-

tice, now is your opportunity. For that reason—
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Mr. McGinn.—We object to any argument along

that line that counsel is now making about dummy
location and power of attorney, on the ground that

there is no evidence in the case in regard to that, and

it is appealing to the prejudice of the jury.

The COURT.—The Court will instruct the jury.

As far as dummy location is concerned, the Court

doesn't hold that there is evidence sufficient to war-

rant that to be found, but counsel may discuss any

facts in evidence as bearing ui^on the original bound-

aries of the claim^

—

HALL vs. McKINNON : ARGUMENT BY LOUIS
K. PRATT.

Afternoon Session.

Mr. PRATT.—They (Sanford et al.) go out there

and put up their stakes, and that was not right with

Kenney, it was wrong and treacherous. And when

they got it done, in June, 1905, they just commenced

in March, 1906, to make contracts exactly as though

those two men (Sanford and A. J. MacArthur) Mrs.

MacArthur and Frank J. Cleary, of whom A. J. Mac-

Arthur is guardian,—proceeded to make contracts

exactly as though it was their own ground; before

they stopped to get their powers of attorney from

these people thej^ made that contract with Stone

which was very important. They got powers of at-

torney from every one except Piper or McDonald, I

don't know which one it is

—

Mr. McGinn.—We object to this line of argument

as being without the issues in this action, and not a

matter for the jury to pass upon.

The COURT.—Yes. It doesn't matter who they
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located for, whether it was their friends or relatives;

it doesn't make any difference in this case.

Mr. PRATT.—All right, then. They got these

power's of attorney that are in evidence. Before

they got them, or before they got anything,, this mail

Sanford gives a deposition in April— No, that was

afterwards. As soon as they got the powers of attor-

ney in 1906, they were then in a position to make

deeds for those locators. Were any ever made?

Didn't we prove that the}^ were not? In October,

1906, they entered into this other important and

serious contract with Brandt and Stone, and they

signed their names just the same as they did the tirst

time, Sanford, MacArthur, his wife, and Frank J.

Olearj^
;
just exactly the same ; in April, 1908, San-

ford gave a deposition in which he testified upon that

subject as follows (reads) :

"Q. How did you acquire your one-quarter in-

terest ?

'*A. By staking the ground.

*'Q. By staking who, with reference to this par-

ticular one-quarter interest you say you hold title to,

by staking in whose name? (Witness to Mr. Mc-

Ginn.) Shall I answer that ? (McGinn.) Yes, an-

swer it.

"A. H. W. Sanford, A. N. Gould, John McDon-

ald and W. B. Piper."

He gave that deposition in April, 1908, before he

knew the significance of it.

Mr. McGinn.—I thought the Court ruled that this

line of argimient was improper.

The COURT.—(To Mr. PRATT.) I told you what
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the Court's instructions would be on that proposition.

That is not in the case. There is no sufficient proof

to go to the jury with reference to this being an il-

legal location so far as who the parties to the location

were. The onl}' question in the case is whether the

law in other respects has been complied with.

Mr. PRATT.—Whether Sanford and MacArthur

have got anj- title?

The COURT.—That is absolutely immaterial.

Try to discuss the issues.

Mr. PRATT.—I understood your Honor said that

I could comment on this line on the general question

of fraud.

The COURT.—So far as it relates to the location,

whether they bounded it properly, etc. You under-

stand what the instructions are.

Mr. MARQUAM.—A¥e save an exception.

Mr. PRATT. (To Jury.) Gentlemen of the

jury, the Court will not permit me to discuss the evi-

dence bearing on the question of dummy location. I

will pass that up. You can think what you like

about it.

The COURT.—I will fine you fifty dollars.

[Caption and Title.]

Instructions to the Jury.

Gentlemen of the Jury:

I.

[(Written on margin:) Given February 25, 1910.

(Sgd.) THOMAS R. LYON.S, Judge.]

This is an action in ejectment instituted by the
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plaintiffs to recover from the defendants the title

and right of possession in and to a certain portion

of the Liberty Association placer mining claim

situate on Vault Creek, Fairbanlis Recording Dis-

trict, District of Alaska.

The plaintiffs allege that on the 24th da}^ of May,

1906, the mining ground in controversy in this action

was vacant, unappropriated mineral lands of the

United States; that on said date the plaintiffs Hall,

Persson, Yeomans, Reynolds, Stone, and T. A.

Persson located said Liberty Association claim con-

taining about 120 acres of placer mining ground,

situated on the right limit of Vault Creek, a tribu-

tary of the Chatanika River, in the Fairbanks Re-

cording District, District of Alaska, adjoining the

Oregon Association placer claim on the West and

the Happy Association claim on the south; they

further allege that the said Liberty Association

Claim is about 2100 feet in length easterly and west-

erly, and about 1560 feet in width at the westerly end

where the same adjoins the said Oregon Association

claim.

Plaintiffs further allege that at the time of the said

location of the Liberty Association claim and ever

since, the plaintiffs Ryan and Bailey have been and

are equitable owners with the other locators in and

to an undivided one-eighth interest in the said

Liberty Association claim, and further that the said

T. A. Persson, one of the original locators, conveyed

his interest in said claim to one Theodore Beckord,

and that the latter refused to join the plaintiffs in

the prosecution of this action although they requested
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him to do so.

Plaintiffs further allege that ever since their said

location of the Liberty Association claim, and at the

date of the commencement of this action, and, ever

since, the plaintiffs and the defendant Beckord have

been and are now the owners of the whole of the said

Liberty Association claim and in the actual posses-

sion thereof, except as such possession has been inter-

fered with in part by the defendants; the}" further

allege that they are now entitled to the possession of

the whole of the said Liberty Association claim.

Plaintiffs further allege that prior to the com-

mencement of this action the defendants forcibly,

fraudulently and wrongfully and over the protest of

the plaintiffs intruded themselves upon and took pos-

session and have ever since wrongfully withheld and

were at the date of the commencement of this action

and are now in the actual and exclusive possession

of all that part of the w^esterly end of the said Liberty

Association claim, except a small area upon which

rests a cabin of plaintiffs, described as follows, to

wit:

(Description of Property in Controvers3\)^

'Commencing at the southwesterly corner stake of

the said Liberty Association placer claim, extending

thence along the westerly end-line thereof for about

1545 feet to the northwesterly corner of the Liberty

Association placer claim; thence easterly along the

northerly line of said claim about 750 feet; thence

southerl}" about 1486 feet to the southerly side line

of said claim'; thence westerly about 370 feet to the

place of beginning, being a strip of ground out of the
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westerly end of the said Liberty Association claim

1545 feet in length by 750 feet in width on the north-

erly end and about 370 feet wide on the southerly

end.

The plaintiffs further allege that the defendants

have mined said placer mining ground just described

and have extracted large quantities of gold there-

from in the aggregate of the sum of one hundred

seventy-eight thousand three hundred and seventy-

five dollars ($178,375.00), and since the defendant

Beckord is conceded to be the owner of an undivided

one-sixth of the placer mining ground in dispute, the

plaintiffs ask damages against the remaining defend-

ants for five-sixths of such output or the sum of

$148,645.a3.

THE ANSWEE.
To this complaint the defendants have interposed

their answer, by which they deny on information and

belief the existence of the Liberty Association claim,

and deny unconditionally the ownership of the plain-

tiffs in and to that portion of the said Liberty Asso-

ciation claim alleged to be in controversy and here-

tofore described by metes and bounds, and they allege

that the defendants are the owners and entitled to

the possession of the parcel of land so described, and

further that the same is included within the exterior

boundaries of what is kno^^Ti in the evidence as the

Oregon Association placer mining claim, the prop-

erty of the defendants. Defendants further deny

that the}^ have extracted any gold whatever from the

strip of ground hereinbefore described.
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THE REPLY.
To the said AiivSwer the phiintiffs have interposed

a Reply, by which they deny that the said parcel of

ground sued for and in controversy in this case is in-

cluded within the exterior boundaries of the Oregon

Association claim, and deny that the defendants are

the owners of any p(n'tion thereof.

II.

[(Written on margin:) Given February 25, 1910.

(Sgd.) THOMAS R. LYONS, Judge.]

You are instructed that upon the issues framed by

the pleadings and the evidence, there are two ques-

tions for the jury to determine in this case

:

1. Who are the owners and entitled to the posses-

sion of the property in controversy in this action, be-

ing the same property heretofore described in these

instructions.

2. If you should determine that the plaintiffs are

the owners and entitled to the possession of such

strip of land in controversy, then the next question

for you to determine is wdiat damages the plaintiffs

are entitled to by reason of the defendants operating

and mining the ground in controversy or any portion

of the same.

If, on the other hand, you should determine that

the plaintiffs are not the owners and entitled to the

possession of the ground in controversy but that the

same is the property of the defendants, then it will

not be necessary for you to consider the question of

damages. And in this connection if you find from

a preponderance of the evidence that the plaintiffs

and said Beckord are the owners of the ground in
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controversy, and if yon believe from the evidence that

the defendants (save the defendant Beckord) will-

fully and knowingly exclnded the plaintiffs from the

possession of said property, and, with full notice and

knowledge of the prior right of plaintiffs to the pos-

session thereof refused to permit them to go into the

possession of the same and to participate in the man-

agement thereof and in the proceeds thereof, then

such exclusion constitutes a willful one and a willful

trespass by the defendants upon said property, and

that by reason thereof the plaintiffs are entitled to

recover from the said defendants, save the defendant

Beckord, an undivided five-sixths in and to the gross

amount of gold mined and extracted from said prop-

erty. On the other hand, if you believe from the evi-

dence that such exclusion was not a willful one, and

such occupation by the defendants of the entire prop-

erty in controversy was in pursuance of an honest

and bona fide belief on their part that they were the

owners of said property and that plaintiffs had no es-

tate, right, title or interest therein, then I instruct

you that the defendants would be entitled to deduct

the reasonable costs incurred by them in working

such property from the gross amount of gold ex-

tracted, and the plaintiffs would then only be entitled

to recover five-sixths of the difference between the

said reasonable cost of working such property and

the gross amount of gold mined and extracted there-

from.

You are further instructed that if, from the evi-

dence in this case the defendants (save the defendant

Beckor), with full notice and knowledge of the prior
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rights of the plaintiffs, worked and operated the

placer ground in controversy in conjection with the

said Oregon Association claim, and that as a result

of the mining of said properties by the defendants

in conjunction with each other it is impossible to ap-

proximately determine how much gold was mined

and extracted from the ground in controversy and

how much from the said Oregon Association claim,

then I instruct you that such acts on the part of

the defendants constitutes a remediless confusion of

goods, and that the plaintiffs will then be entitled to

recover five-sixths of the gross amount of gold^

mined and extracted from said properties and so

confused from all defendants except defendant

Beckord, if you find that the trespass on the part of

the defendants in excluding the plaintiffs from said

property was a willful one as I have hereinbefore

instructed you; or, if you find that such trespass on

the part of said defendants in so excluding the plain-

tiffs was not a willful one, as I have hereinbefore in-

structed you, then the plaintiffs Avould be entitled to

recover the difference between the gross amount of

gold mined and extracted from said properties and

so confused, and the reasonable expense of mining

and extracting the same.

in.

[ (Written on margin :) Cfiven February 25, 1910.

(Sgd.) THO?^rAS K. LYONS, Judge.]

You are instructed that the plaintiffs claim title

to and the right to the possession of only an un-

divided five-sixths of the property in dispute, and

that the other one-sixth is admitted by them to be in
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the defendant Theodore Beckor, and in no event can

you render a verdict in favor of the plaintiffs for

more than such undivided five-sixths in and to the

placer mining- ground in controvers,y or in and to

the proceeds thereof.

IV.

[(Written on margin:) Given February 25, 1910.

(Sgd.) THOMAS E. LYONS, Judge.]

You are instructed that the burden of proof is

upon the plaintiffs to establish by a fair preponder-

ance of the evidence that the}^ are the OT\Tiers and en-

titled to the possession of the placer mining groimd

in controversy as alleged in their complaint, and if

the plaintiffs fail to establish their title and right of

possession as alleged by the weight or preponder-

ance of the evidence, then ^^our A^erdict must be for

the defendants; or, if you find that the evidence is

equalh^ balanced and does not preponderate in favor

of either of the parties to this action, then you will

find for the defendants.

You are further instructed that if you find from

the evidence that the plaintiffs have established the

allegations of their complaint by a fair preponder-

ance of the evidence, then the burden of proof is

upon the defendants to show by a fair preponder-

ance of the evidence that the placer mining ground

in dispute was and is included within a valid location

of the Oregon Association claim, and that plaintiffs

have no title or right of possession therein superior

to their own.

In other words, each party claiming adversely the

title and right to possession of a mining claim or por-

tion thereof must rely upon the strength of their own
title, and not upon the weakness of the title of theii'
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adversary; and such title and right of possession

must be established by the weight or preponderance

of the evidence.

By the weight or preponderance of the evidence is

meant that superior weight of evidence which is

satisfying to your minds.

V.

[(Written on margin:) Given February 25, 1910.

(Sgd.) THOMAS R. LYONS, Judge.]

You are instructed that you are the sole judges of

all questions of fact, and of the effect of the evidence

and the weight to be given to the testimony of the

witnesses; but your pow^r in that respect is not arbi-

trary, but to be exercised by you with legal discre-

tion and in subordination to the rules of evidence as

laid down in these instructions.

In considering the evidence in this case you are

not bound to find a verdict in conformity with the

declarations or testimony of any number of wit-

nesses when their evidence does not produce con\dc-

tion in your minds, against a lesser number of wit-

nesses or other evidence which is satisf34ng to your

minds. The w^eight of the evidence does not depend

so much upon the number of witnesses who testify

as upon the character and probability of the facts

stated by them, and the opportunity the witnesses

had of seeing and knowing the facts stated by them.

VI.

[(Written on margin:) Given February 25, 1910.

(Sgd.) THOMAS R. LYONS, Judge.]

If you find that any witness has willfully testified

falsely in one part of his testimony in this case, you
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may distrust any part or all of the testimony of such

witness; and, if you believe from the evidence that

any witness appearing before you in this case has

willfully testified falsely, you are at liberty to reject

any part or all of the testimony of such witness—but

you are not bound to do so. You should reject the

false part, and should give such weight to the other

parts as you think them justl.y entitled to receive.

You should not fail to weigh and consider fairly all

evidence in the case which you consider truthful.

You are also instructed that if you believe from

the evidence that any witness has been successfully

impeached or has mlfully sworn falsely in regard to

any matter or thing material to the issues in this

case, you will be justified in disregarding the whole

testimony of such witness except in so far as you find

it corroborated by other credible evidence in the case

or by facts and circumstances proved on the trial.

vn.
[(Written on margin:) Given February 25, 1910.

(Sgd.) THOMAS R. LYONS, Judge.]

In determining as to the credit you mil give to a

witness and the weight and value you will attach to

his testimony, you should take into account the con-

duct and appearance of the witness on the stand;

the interest he has, if any, in the result of the trial;

the motive he has in testifying, if any is shown, his

relation to or feeling for or against any of the parties

in the case; the probability or improbability of such

witness' statements and the opportunity he had to

observe and to be informed as to matters respecting

which he gave testimony before you, and the inclina-



A. McKlnnoii et at. 1085

tion he evinced, in your judgment, to speak the truth

or otherwise as to matters within the knowledge of

such witness. It is your duty to give to the testi-

mony of each and all of the witnesses such credit as

you consider their testimony justly entitled to.

And in this connection you are instructed that evi-

dence is to be estimated not only by its own intrinsic

weight, but also according to the evidence w^hich it

is within the powder of one side to produce and of the

other to contradict; and therefore, that if the Aveaker

and less satisfactory -evidence is offered when it ap-

pears that stronger and more satisfactory evidence

was within the power of the part}^ offering the same,

then the evidence so offered should be viewed with

distrust.

VIII.

[ (Written on margin :) Given February 25, 1910.

(Sgd.) THOMAS E. LYONS, Judge.]

There is some evidence in this case as to oral ad-

missions of some of the parties to this case to per-

sons who have appeared before jom as witnesses.

I charge you that owing to the infirmity of the

human mind and the inability of witnesses to repeat

the exact language used by persons alleged to have

made such oral admissions, and to understand it cor-

rectly and repeat it with all its intended meaning,

you are to view the evidence as to such oral admis-

sions with caution ; but, if you shall find that such ad-

missions were made by the person or persons alleged

to have made the same, then }^ou should consider

them as candidly and fairly as other evidence in the
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case and give them credit accordingly.

IX.

[(Written on margin:) Given February 25, 1910.

(Sg-d.) THOMAS E. LYONS, Judge.]

You are instinicted that you should not consider

any evidence sought to be introduced but excluded

by the court; nor should you consider any e^ddence

stricken from the record by the court; nor should

3^ou take into account in making up yout verdict

any knowledge or information known to you not

derived from the evidence given by the witnesses on

the stand. Whatever verdict is warranted by the

evidence under the instructions of the Court you

should return, as jou have sworn so to do.

X.

[(Written on margin:) Griven February 25, 1910.

(Sgd.) THOMAS E. LYONS, Judge.]

You are further instructed. Gentlemen of the Jury,

that in this case, as in every civil case tried before a

jury, the jury and the Judge of the court have each

separate functions to perform. It is your duty to

hear all of the evidence, all of which is addressed to

you, and thereupon to decide and determine all

questions of fact; it is the duty of the Judge of the

court to pass upon all questions of law involved in

the trial of the case, and to instruct you upon the

law applicable to the facts and evidence in the case.

And the law makes it your duty to accept as law

what is laid down as such by the Court in these in-

structions.

And, since you are the sole judges of what facts

are proven on the trial, you should not permit the
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remarks or argument of counsel to influence your

judgment, except as the same conform to the facts

proven or are reasonably deducible from such facts

and the law of the case as laid down in these instruc-

tions.

XI.

[
(Written on margin :) Given February 25, 1910.

(Sgd.) THOMAS R. LYONS, Judge.]

I instruct you. Gentlemen of the Jury, that the

steps necessary to the making of a valid location of

a placer mining claim are as follows:

1. The ground included within such location

must be unappropriated public domain of the United

States.

2. The locator thereof must mark the boundanes

thereof on the ground hj reference to permanent

stakes, markings or monuments so that the exterior

boundaries thereof may be readily traced.

3. The locator must make a discovery of gold

within the exterior boundaries of his claim such as

would justify a prudent man in further exploration

and development of the claim for mining purposes.

XII.

[(Written on margin:) Given February 25, 1910.

(Sgd.) THOMAS R. LYONS, Judge.]

You are instructed that all mineral deposits in

lands belonging to the United States in Alaska are

free and open to exploration and purchase by citi-

zens of the United iStates under the regulations pre-

scribed by law; and while under such regulations, in

order to make a valid placer mining location in

Alaska it is necessary (1) to make a valid discovery
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of mineral upon or within the ground to be located,

and (2) to mark the boundaries of the property upon

the ground so that the same may be readily traced,

the order in which these acts arc to be done is im-

material, provided they shall have been complied

with before the rights of others have intervened.

It is not essential that the discovery shall precede

or co-exist with the demarkation of the boundaries;

the discovery may be first, and the markings of the

boundaries subsequent, or, the marking of the

boundaries may be first, and the discovery subse-

quent; and when both are made, they operate to

perfect a location as against all the world save those

whose rights have intervened.

xm.
[(Written on margin:) Given February 25, 1910.

(Sgd.) THOMAS R. LYONS, Judge.]

You are further instructed that sections 2330 and

23)31 of the Revised Statutes of the United States

provide as follows

:

"Sec. 2330. Legal subdivisions of forty acres

may be subdivided into ten acre tracts; and two

or more persons, or associations of persons, hav-

ing contiguous claims of any size, although such

claims maj^ be less than ten acres each, may
make joint entry thereof; but no location of a

placer claim, made after the ninth day of July,

eighteen hundred and seventy, shall exceed one

hundred and sixty acres for any one person or

association of persons, which location shall con-

form to the United States surveys; and nothing

in this section contained shall defeat or impair
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any bona fide pre-emption or homestead claim

upon agricultural lands, or authorize the sale of

the improvements of any bona fide settler to any

purchaser.

Sec. 2331. Where placer claims are upon sur-

veyed lands, and conform to legal subdivisions,

no further survey or plat shall be required, and

all placer mining claims located after the tenth

day of May, eighteen hundred and seventy-two,

shall conform as near as practicable with the

United States system of public-land surveys,

and the rectangular subdivisions of such sur-

veys, and no such location shall include more

than twenty acres for each individual claimant;

but where placer claims cannot be conformed to

legal subdivisions, survey and plat shall be

made as on unsurvej^ed lands ; and where b,y the

segregation of mineral lands in any legal sub-

division a quantity of agricultural land less

than forty acres remains, such fractional por-

tion of agricultural land may be entered by any

party qualified b}^ law, for homestead or pre-

emption purposes.
'

'

The foregoing sections authorize the location of an

association placer claim of 160 acres by eight per-

sons, provided a discover}^ of gold is made within the

exterior boundaries thereof, and that such bound-

aries have been marked upon the ground so that

the same ma}^ be readily traced, as you have herein-

before been instructed. And, also, under said sec-

tions of the Revised Statutes, an association claim of
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120 acres maj^ be located by six persons in like man-

ner.

XIV.

[(Written on margin:) Given February 25, 1910.

(Sgd.) THOMAS R. LYONS, Judge.]

You are instructed that the plaintiffs in this case

claim under and by virtue of a location alleged to

have been initiated by them on or about the 24th day

of May, 1906, and that said location was subse-

quently perfected by the marking of the boundaries

of the claim upon the ground so that the same could

be readily traced, and by a discovery of gold within

such exterior boundaries. In order for the plaintiffs

in this action to recover, j^ou must find that prior to

the location of the placer mining ground in dispute

by them, the same was vacant, unappropriated

public domain of the United States.

XV.

[(Written on margin:) Griven February 25, 1910.

(Sgd.) THOMAS R. LYONS, Judge.]

You are further instructed that the life of a min-

ing claim begins from the date of a discovery of gold

in sufficient quantities to justify an ordinarilj^ pru-

dent person, not necessarily a skilled miner, in doing

further work and labor upon the property in the ex-

pectation of developing a paying mine.

XVI.

[(Written on margin:) Given February 25, 1910.

(Sgd.) THOMAS R. Ll^ONS, Judge.]

You are instructed that a mining claim may be

marked upon the ground by stakes or other per-

manent monuments; but j^ou are instructed that the
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law requires a claim to be marked so distinctly upon

the ground that its boundaries can be readily traced.

The requirements of the statute in this respect are

not necessarily fulfilled by merely settling stakes at

each of the corners of the claim and at the center of

the end-lines, unless the topography of the ground

and the surrounding conditions are such that a per-

son accustomed to tracing lines of mining claims

can, after reading a description of the claim in the

posted or recorded notice of location or upon the

stakes, by a reasonable and bona fide effort to do so,

find all of the stakes or monuments and thereby

readily trace the boundaries.

Where the country is broken, or the view from one

stake or monument to another is obstructed by inter-

vening timber or brush, it may be necessary to blaze

trees along the lines or cut away the brush, or set

more stakes at such distances that they may be seen

from one to the other, in a way to indicate the lines

so that the same may be readily traced; but it is not

for the Court to say what is a sufficient marking. It

is your duty to determine from all the evidence in

the case, and from the topography of the ground in

question, and the surrounding conditions, whether

or not a sufficient marking of the boundaries of the

claim was made by the defendants so that they could

be readily traced b}" a person making a reasonable

effort to do so.

But if .you find from the evidence that the Oregon

Association placer claim as originally located in-

cluded the tract of mining ground in controversy;

and if you further find that the boundaries thereof
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were not so marked as to make them readily trace-

able at or about the time of the making of such loca-

tion, but you do further find that such boundaries

were so marked as to be readily traceable upon the

ground during the months of August or September,

1906, at the time of the alleged ''Allen Survey" and

that such marking was made peaceabl}^, and not

clandestinely, surreptitiously or fraudulently, and

was made before the plaintiffs made an^^ discovery of

gold within the exterior boundaries of the Liberty

Association claim, and you further find that the de-

fendants made a discovery of gold mthin the limits

of said Oregon Association placer claim prior to the

date when plaintiffs made a discovery of gold within

the exterior boundaries of the Liberty Association

claim, then you are instructed that it is immaterial

whether the original marhing of the Oregon bound-

aries were sufficient to make them readily traceable

or not.

But if you find and believe from the evidence that

the Oregon Association claim as originally staked

did not include the tract of mining ground in con-

troversy; and if you further find that the "Allen

Survey" changed the original boundaries of the said

Oregon Association claim so as to include the tract

of mining ground in controversy, then the defend-

ants cannot prevail in this action, unless you further

find that the}^ made a discovery of gold within the

limits of the disputed tract prior to the time the

plaintiffs made a discovery of gold on the Liberty

Association claim—if you find the j)laintiffs ever

made such discovery on said claim. That is, what-
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ever discovery of gold, if any, was made by the de-

fendants in their fii-st shaft could and would only

give life to the Oregon Association claim as orig-

inally bounded; and if you find, as before stated, that

it did not originally include the strip of mining

ground in controversy, before the defendants would

have any rights in and to said strip of mining ground

it would be necessary for them to show that they

made a discovery of gold within the limits of such

disputed tract before the plaintiffs made a discovery

on the said Liberty Association' claim.

XVII.

[(Written on margin:) Given February 25, 1910.

(Sgd.) THOMAS R. LYONS, Judge.]

You are instructed that the mere marking of the

boimdaries of a tract of ground containing a hun-

dred acres or more does not, of itself, give to the per-

sons marking such boundaries the exclusive right of

possession of such tract, unless he makes a discovery

of gold within the limits of such tract ; and the mere

possession or occupancy of a certain portion of that

tract, whereon he has a house in which he lives and

a shaft in which he is working, does not give him the

right to the exclusive possession of the entire tract

unless he has first made a discovery of gold thereon.

He is entitled to the exclusive possession of that por-

tion of the tract of which he is in the actual posses-

sion or pedis possessio—foot possession; but while

the pec/i.s possessio is thus protected, it must yield

to an actual location on a valid discovery made by

one who has entered upon the ground peaceably and

and neither clandoitinely nor with fraudulent pur-

poses.



1094 J. W. Uall et ah vs.

The exclusive right of possession is, by sec. 2322

of the Revised Statutes of the United States con-

ferred upon a person or association of persons who
have made a valid location, one of the essentials of

which, as has been said, is a discoveiy of mineral.

Prior to the discovery of such mineral, all such min-

eral land is, in law, vacant and open to exploration

and location, subject, however, to the well-estab-

lished rule that no prospector is authorized, by Slyiy

form of forcible, fraudulent, surreptitious or clan-

destine conduct to enter or intrude upon the posses-

sion of another prospector ; for any miner upon the

public domain is entitled to the whole of the place

in which he may be working, as against all others

having no better right thereto.

XVIII.

[(Written on margin:) Given February 25, 1910.

(Sgd.) THOMAS R. LYONS, Judge.]

You are instructed that the Acts of Congress pre-

scribe two, and only two, prerequisites, to vest in

a competent locator complete possessor}^ title to a

placer mining claim. They are (1) the discovery

ujDon unappropriated j)ublic land of the United

States, within the limits of the claim, of mineral

in such quantities as to justify an ordinarily pru-

dent man—not necessarily a skilled miner—in doing

further work and labor upon the property with a

reasonable expectation of developing a paying mine

;

and (2) a distinct marking of the boundaries of

such claim upon the ground so that the same may be

readily traced.

Xo api3ro23riation of the land is made until both
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of these requirements are fulfilled; and, until that

time, the ground sought or claimed is open to loca-

tion and appropriation by any competent locator.

But \Yhen these requirements have been complied

with, the land is no longer public, and the possession

and right of possession and the right to acquire the

title, are irrevocably vested in the locator.

Now, in this case, if you find that the defendants

had complied with both of these requirements before

the plaintiffs had made a discovery and location of

the property in dispute, then I instruct yovi that the

order in which the defendants fulfilled these two es-

sentials is, as to the plaintiffs, immaterial. There is

no requirement in the legislation of Congress that

a discovery shall be made before location, or that

the location shall precede the discovery. The or-

der in which the statutory requirements for securing

a mining claim are complied with is immaterial, so

long as the rights of others do not intervene before

they are complied with. The marking of the

boundaries of the claim may precede the discovery,

or the discovery may precede the marking; and if

both are completed before the rights of others inter-

vene, the earlier act will inure to the benefit of the

locator as of the date of the later, and a complete

possessory title to the premises will vest in him as

of the latter date.

.

But when a claim is marked upon the ground, and

a discovery of gold is made within the limits of such

claim, such discovery applies to that claim only as so

bounded. If the boundaries of such claim are there-

after extended, it becomes necessary for those who

extend such boundaries to make a discovery of gold
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within the addcMl area included within the limits of

the boundary so extended before any other person

makes a valid mining location of the same, in order

to enable STich person to defend his title to the ex-

cess resulting from the extension of the boundaries.

XIX.
[(Written on margin:) Given February 25, 1910.

(Sgd.) THOMAS R. LYONS, Judge.]'

You are instructed that the locators of an associa-

tion 2)lacc mining claim, provided there be eight bona

fide locators thereof, are entitled to locate 160 acres

of placer mining ground upon the public domain of

the United States; and in the event of such persons

attemiDting in good faith to locate such placer min-

ing claim should inadvertently embrace within the

area staked by them more than 160 acres (being 20

acres each as provided by law), they are entitled,

when that fact is ascertained by them to throw^ off

the excess on am^ of such ground they nisij elect, and

such location would be invalid only to such excess;

and such excess may be thro^vn off at any time after

the locators become aware that the same exists, pro-

vided no intervening rights of other valid and sub-

sisting locations have first attached. The defend-

ants claim they never intended to claim any portion

of the Isabelle included within the Oregon lines.

You are instructed that they had a right to throw

off from that portion of their claim the excess of the

160 acres or to disclaim the same as any portion of

the Oregon claim.

[(Written on margin:) Given February 25, 1910.

(Sgd.) THOMAS R. LYONS, Judge.]
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You arc instructed, Gentlemen of the Jury, that

under section 682 of the Code of Civil Procedure of

Alaska, it is provided that when permanent or vis-

ible and ascertained boundaries or monuments are

inconsistent with the measurements, either of lines,

angles, or surveys, the boundaries or monuments

upon the ground are paramount, and that by reason

of the fact that the notice written upon the stakes

or monuments of the Oregon Association called for

a less distance than the stakes as placed upon the

ground claimed, that does not render the location

of the Oregon Association claim invalid.

You are further instructed that locations are often

made without any accurate knowledge of the true

courses and directions and distances, and that mis-

takes in these respects frequently occur, but that

such mistakes do not invalidate the location if by

inspection of the markings upon the groimd the

boundaries of the claim can be readily traced. Posi-

tive exactness in such matters should never be re-

quired. It is the marking of the location by posts

and monuments that determines the particular

ground located.

XXI.
[(Written on margin:) Given Februar}'- 25, 1910.

(Sgd.) THOMAS P. LYONS, Judge.]

You are instructed that if you should find that the

locators of the Oregon Association Claim placed their

initial stake upon the Isabelle Association Claim,

and that the same at the time of the placing of the

stake was a valid location, that the placing of said
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stake on said Isabollo Association Claim does not

in any respect, of itself, render the location of said

Oregon Association Location void or invalid.

XXII.
[(Written on margin:) Given February 25, 1910.

(Sgd.) THOMAS R. LYONS, Judge.]

You are further instructed. Gentlemen of the Jury,

that if a location has been lawfully made, the rights

of the locator cannot be divested by the mere oblit-

eration of the marks or the removal of the stakes,

without his fault, he having performed the other acts

required by law.

XXIII.

[(Written on margin:) Given February 25, 1910.

(Sgd.) THOMAS E. LYONS, Judge.]

If you find from the evidence that the plaintiffs

are the owners and entitled to the possession of the

property in controversy you should find in any event

that they are entitled to five-sixths (%) of whatever

royalties were received from the mining and oper-

ating of said properties regardless of what was the

cost of extracting the same therefrom; and if you

find from the evidence that the plaintiffs are the

owners and entitled to the possession of the j)roperty

in controversy, and that the defendants operated

and mined said property together with the remain-

der of the Oregon Association Claim jointly, and

commingled the proceeds thereof so that it is imjDos-

sible to determine how much came from the other

portion of the Oregon Association Claim and how

much from the disputed tract, then you should find

that the plaintiffs are entitled to five-sixths of the



A. McKinnon et al. 1099

royalties from both of said claims, regardless of

what may have been the expense of extracting the

same.

Done in open court this 25th day of February,

1910.

,(Sgd.) THOMAS R. LYONS,
District Judge.

[File-marks.]

[Instructions Requested by Plaintiff.]

No. 1.

You arc instructed that a claim ma}^ be marked

upon the ground by stakes or other permanent mon-

uments, but you are instructed that the law requires

a claim to be so distinctly marked upon the ground

that its boundaries can be readily traced. The re-

quirements of the statute in this respect are not nec-

essarily fulfilled bv merely setting stakes at each of

the corners of the claim and at the center of the end

lines, unless the topography of the ground and the

surrounding conditions are such that a person accus-

tomed to tracing lines of mining claims can, after

reading a description of the claim, in the posted or

recorded notice of location or upon the stakes, by

a reasonable and bona -fide effort to do so, find all of

the stakes and thereby readily trace the boundaries.

Where the country is broken, or the yiew from one

stake or monument to another is obstructed by in-

tervening timber or brush, it may be necessary to

blaze trees along the line, or cut away the brush,

or set more stakes at such distances that they may
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bo seen from one to the other, in a way to indicate

the lines so that the boundaries can be readily traced.

But it is not for the Court to say what is a sufficient

marking of the boundaries. It is your duty to de-

termine, from all the evidence in the case and from

the topography of the ground in question, whether

or not a sufficient marking of the boundaries of the

claim hj the defendants was made so that the same

could be readily traced by a person making a reason-

able effort to do so. So, if you find from the evidence

in this case that the Oregon Association or Group

was not, prior to the Allen survey, marked upon the

ground by the defendants or their agents in such

manner that its boundaries could be readily traced,

then I instruct you that the defendants had failed

up to that time in one of the essentials of a valid

placer mining location, and if you find from a pre-

ponderance of the evidence, that prior to the Allen

survey and in the month of May, 1906, the plaintiffs

marked the boundaries of the Liberty Association

on the ground in such a manner that they could be

readily traced and thereafter and in June, 1906, went

into the actual physical possession of said Liberty

Association and some one or more of them re-

mained in the actual physical possession thereof,

and from June to October, 1906, proceeded with rea-

sonable diligence to sink a shaft thereon for the pur-

pose of making a discovery and of completing their

location, and that some time in the fore part of Oc-

tober, 1906, had sunk said shaft about 80 feet deep

and discovered gold therein, and afterwards and

about Januar}^ 1st, 1907, commenced another shaft
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upon the said gi'ouiul and svuik it to bedrock for a

distance of about 211 foot, reached bedrock in Feb-

ruary, 1907, and again discovered gold and during

the period from May, 1906, to February, 1907, inclu-

sive, the defendants made no discovery of gold with-

in the boundaries of the disputed strip, then I in-

struct you that the running of the line by the Allen

survey over and across the westerly end of the Lib-

ert}" Association would in no wise interfere with

the rights of the i^laintiffs in the said ground and

your verdict should be for the plaintiffs.

Charged in part and refused in part.

(Sgd.) ,T. R. L.,

Judge.

[File-marks.]

No. 2.

If you find from the evidence, that the descrij)tion

in the notice on the initial stake and in the location

certificate of the Oregon Association, called for a

piece of ground 2640 feet square, but that J. H. San-

ford the agent of the locators when he set up the

stakes of the said Association in June, 1905, placed

the northwest corner stake a distance of 3360 feet

downstream from the southwest corner stake and the

north center stake about an equal distance down-

stream from the initial stake and the northeast cor-

ner stake 3513 feet north and downstream from the

southeast corner stake and that the north end and

east side lines were not at any time prior to the Al-

len survey in August and September, 1906, marked

on the ground so that they could be readily traced,

then I charge you as matter of law that the lines of
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iho Oregon Association wore not so marked on the

ground that they could he readily traced, and the

ground embraced in the said Liberty Association

was, in May, 1906, open to location as against the

defendants.

Ledane vs. Forester (D. C, Wash. St.), 94th

Fed. 600.

jPartially given.

T. R. L., Judge.

No. 3.

If you find from the evidence that neither the de-

fendants nor their agents, had at any time prior to

the Allen survey in August and September, 1906,

marked on the ground the lines of the Oregon As-

sociation so that they could be readil}^ traced, and

that in May, 1906, the plaintiffs and their agents

marked on the ground the lines of the Liberty Asso-

ciation in such manner that such lines could be read-

ily traced, and afterwards and in June, 1906, some

one or more of them went into the actual physical

possession of said Liberty Association and com-

menced sinking a shaft for the purpose of making a

discovery of gold, and thereafter remained in such

actual possession and continued with reasonable dili-

gence to sink such shaft and build a cabin and stable,

and that they reached a depth of 80 feet in such

shaft in the fore part of October, 1906, and discov-

ered gold therein, and later commenced another

shaft on the said Liberty and reached bedrock there-

in in February, 1907, and found gold, then I charge

you as a matter of law, that the plaintiffs would be

protected in such actual possession for such rea-
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sonable Icngtli of time as would enable them to make

a discovery and thus (•oini)lete their location, and

during such period, not others could, by any form

of forcible fraudulent, surreptitious or clandestine

conduct, acquire any rights in the said Liberty

ground by extending old boundaries or making new
boundaries so as to include all or any portion thereof.

The questions of marking boundaries, actual pos-

session, reasonable diligence in prosecuting the work

of making a discovery and making a discovery, are

all questions of fact for the jury.

1st Lindley on Mines, sec. 330.

Hanson vs. Craig, 161 Fed. 861,

Id. 170th Fed. 62, Advance Sheet No. 1.

Miller vs. Chrisman (Calif.), Idrd Pac. 1083.

Id., 74th Pac. 444.

Weed vs. Invok. (Calif.), 77th Pac. 1023.

New England &c. Oil Co. vs. Cougdon (Calif.),

92nd Pac. 180.

Bigelow vs. Conrad, 159th Fed. 868, 49 Pac. 908.

Given in part.

T. R. L., Judge.

[File-marks.]

No. 4.

If you find from the evidence that at some time

prior to June 16th, 1905, the defendants J. H. San-

ford, and A. J, MacArthur, for the purpose of secur-

ing to themselves a greater area of mining ground in

one location than twenty acres each, entered into an

agreement to stake and record the Oregon Associa-

tion in the names of eight (8) persons, viz., A. Mc-

Kinnon, A. P. McArthur, M. J. Foley, N. P. Hill,
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A. N. Gould, H. W. Sanford, J. McDonald, and W.
B. Piper, all of whom were at that time non-residents

of the Territory of Alaska, except N. P. Hill, J.

McDonald and AV. B. Piper, the said Sanford fur-

nishing the names of four (4) of such persons and

McArthur the other four (4) ; that to carry out such

agreement the said Sanford placed the names of said

eight persons on the initial and other stakes of the

Oregon Association, and in the location certificate

thereof, and thereby claimed to locate the said Assn.

in their names, they being the persons whose names

are mentioned in the pleadings and evidence ; that all

this was done by said Sanford and McArthur upon

the understanding and with the purpose on their

part, that the real title and beneficial use of the min-

ing ground embraced in said Oregon Association,

should inure to and in fact vest in themselves and

such others as they might select, and that all or part

of the eight persons appearing as locators were to

have no title or beneficial use of said mining ground

;

that immediately after June 16th, 1905, the defend-

ants J. H. Sanford, A. J. McArthur, Susie McArthur,

and F. J. Cleary, entered into the actual possession

and control of said mining ground and have ever

since claimed to OAvn it and have dealt with it as

their private property, to the exclusion of part or all

of the eight persons named as locators, then I charge

you that the location of the Oregon Association was

what is called in the law a "dummy location," and

was void and the defendants secured no legal rights

in and to the ground included or intended to be in-

cluded therein, and this result follows whether all,
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part or none of said eight persons, either prior or

subsequent to June 16th, 1905, knew of or acquiesced

in the agreement between Sanford and McArthur

and their transactions thereunder.

Cook vs. Klonas et al., 164 Fed. 529 ; Id., 168 Fed.

700.

1 Lindley on Mines, sec. 450.

2 Lindley on Mines, sec. 772.

Durant vs. Corbin, 94 Fed. 382.

Refused.

T. R. L., Judge.

[File-marks.]

[Caption and Title.]

Plaintiffs' Exceptions to Instructions Given and Re-

fused, and to Matters Occurring at Trial.

Plaintiifs except to the 16tli instruction on the

ground that the same is misleading, contradictory

and contrary to law% in the following particulars : In

the opening part of said instruction the jur}^ is dis-

tinctly told that a legal location of some or any par-

ticular area of mining ground, can only be made by

marking the boundaries thereof on the ground so

plainly that they can be readily traced, but innnedi-

ately following that, the jury is advised that they

need not be so marked on the ground as to be readily

traceable, to give a good title thereto, if a discovery

has been made within such boundaries, w^hether the

boundaries had been marked so that they could be

readily traced or not ; thus telling the jiuy in effect

that the defendants would get the benefit of a discov-

ery made in the eighty foot shaft on Vault Creek,

from the time of the Allen survey in August or Sep-
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tembor, 1906, without reference to whether those

particular survey boundaries had, prior to that time,

been marked on the ground at the same place, plainly

or not at all. Again the jury is told in the said in-

struction, that if the defendants w4ien they made the

Allen survey changed their original boundaries, so as

to include a part of the Liberty Association, then de-

fendants, in order to prevail, w^ould have to make a

discovery within the lines of the Liberty Association

prior to the plaintiifs, but leaves out of view entirely

the contention of the plaintiffs that defendants never

had marked any boundaries on the ground so that

they could be readily followed prior to the Allen sur-

vey, and that the Allen survey simply made bound-

aries for the Oregon for the first time.

II.

Plaintiffs except to the 17th instruction for the

reason that the same is misleading, contradictory and

confuses the law applicable to ^^ pedis possessionis,"

with that of "preference right," and in effect denies

the plaintiffs the benefit of the law with reference to

a "preference right." Said instruction confounds

the law^ of ''pedis possessionis/' the purpose of w^hich

is to prevent phj^sical conflicts growing out of an at-

tempt by one person to drive the other off and oust

him from the shaft in which he is working, over

which he has his windlass, and in w^hich he has his

tools, with the well ascertained doctrine that where

one marks out the boundaries of a placer mining

claim, goes into actual possession of it and proceeds

to diligently delve into the ground to make a discov-

ery, he is protected during a reasonable period of
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time from all interfereiico, until he makes his dis-

covery and completes his location. This doctrine is

limited to the extent, however, that if another also

goes into actual possession of the same ground and

marks out his boundaries so as to include part or all

of the first staker's boundaries, he may get title if

his entry has been peaceable and he makes a discov-

ery first upon the ground in conflict, but in his entry

on the ground in conflict has been forceable, fraudu-

lent, surreptitious or clandestine, then the making

of the first discovery would avail him nothing as to

said conflicting area. The law laid dowTi in this in-

struction is inapplicable to the evidence upon any

view because even if the inclusion by the Allen sur-

vey, of part of the Liberty ground was peaceable, the

defendants must have made the first discovery within

the Liberty Lines. The}^ secured no rights there, by

the discovery in the 80 foot shaft on Vault Creek, as

that discovery had reference only to the Oregon

boundaries, then plainly marked upon the ground so

as to be readily traced, and that discovery cannot be

made to apply to Liberty ground, either by an exten-

sion of old boundaries or by making absolutely new

ones. The defendants stand on a marking of lines

June 16th and 17th, 1905, and do not even ask a

reasonable time in which to complete their markings

and especially do not even pretend that August or

September, 1906, the date of the Allen Survey, would

be within a reasonable time.

III.

Plaintiffs except to the 18th instruction for the

reason that the same is misleading, and is contrary to
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the law ill this, that it seems to tell the jury that if

the defendants discovered gold in the 80 foot shaft

on Vault Creek before marking their boundaries and

the Allen survey was run across the Liberty ground

before the discovery of gold by the plaintiffs within

their lines, then the defendants, without discovery on

the Liberty should recover; but the latter part

thereof, contradicts that statement by telling the jury

that if the Oregon people did have boundaries

marked on the ground at the time of the discovery

in the SO foot shaft on Vault Creek, but that such

boundaries did not include the Liberty ground, and

the Allen survey extended the Oregon boundaries so

as to include part of the Liberty, then defendants

would have to make a discovery within the lines of

the Liberty, before they could recover. But such

latter statement, while partially correct, as applica-

ble to the evidence, is vague and confused, and leaves

wholly out of sight, plaintiffs' principal contention

that the Oregon boundaries were never marked upon

the ground, prior to the Allen survey, so that they

could be readily traced, that plaintiffs staked, en-

tered into actual possession, proceeded diligently to

explore for gold and thus secured a preference right

to complete a location by discovery of gold, before

that survey ran over their ground and in fact made

the first discovery on the disputed strip.

IV.

Plaintiffs except to the 19th instruction for the

reason that there was no evidence in the case making

it applicable.



A. McKinnon et al. 1109

V.

Plaintiffs except to the 20th instruction for the

reason that it is applicable and argumentative, and

misleading and not called for by the evidence in the

case.

VI.

Plaintiffs except to the 22d instruction for the

reason that the same is wholly inapplicable and not

based upon any evidence given in the case.

VII.

Plaintiffs except to the refusal of the Court to

allow and submit to the jury, their special instruction

No. 1, on the subject of the marking of boundaries

of the Liberty Association, the actual possession of

plaintiffs, the discovery of gold and the effect of run-

ning the Allen survey over their ground in August

and September, 1906.

VIII.

Plaintiffs except to the refusal of the Court to

allow or read to the jury, their special instruction No.

2, on the subject of the exact location of the original

Oregon stakes as claimed by defendants in the evi-

dence, and declaring as a matter of law that such a

staking would not be a legal marking of the bound-

aries of said Association.

IX.

Plaintiffs except to the refusal of the Court to

give their special instruction No. 3 as asked, the said

instruction being upon the subject of the marking of

the Oregon location, making the Allen survey, stak-

ing of the Liberty Association, the actual possession

and working of the ground by the plaintiffs, the
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making of a discovery, announcing the plaintiffs'

l^reference right under the law to make discovery on

the Liberty and their protection against defendants

from any forcible, fraudulent or surreptitious entry

upon the Liberty ground, either by extending the old

boundaries of the Oregon or making new ones.

X.

Plaintiffs except to the refusal of the Court to

give their special instruction No. 4, upon the subject

of ^'dunmiy locations," after having allowed evi-

dence in full upon that subject.

XI.

Plaintiffs except to the action of the Court in re-

fusing to instruct the jury upon the subject of

"dunmiy locations," and for instructing the jury

orally during the argument, in effect, to disregard all

of the evidence on that subject and that there was

not sufficient evidence on that point to warrant their

notice.

(Sgd.) LOUIS K. PRATT,
THOMAS A. MARQUAM,

Attorneys for Plaintiffs.

Made at the conclusion of the trial in the presence

of the jury, February 25th, 1910.

(Sgd.) THOMAS R. LYONS,
Judge.

[Pile-marks.]

[Caption and Title.]

Motion for a New Trial.

The plaintiffs move the Court for an order, setting

aside the verdict of the jury against them and in

favor of the defendants, and granting these plain-
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tiffs a new trial of the issues made by the pleadings

ill tlic cause, for the following reasons, viz.

I.

Because of error on the part of the Court in giving

to the jurj', on its own motion, instructions numbered

16, 17 and 18, each one being misleading, contradic-

tory and contrary to the law of the case. Also in-

struction No. 19 for the reason that there w^as no

evidence to make it applicable; also instruction No.

20 for the reason that the same is inapplicable, argu-

mentative and misleading; also instruction No. 22,

for the reason that the same is inapplicable to the

evidence as produced and not based upon any evi-

dence given in the case.

II.

Because of error of the Court in refusing to allow

and read to the jur}^ plaintiffs' special instruction

No. 1, on the subject of the markings of boundaries

of the Liberty Association, the actual possession of

the plaintiffs, the discovery of gold, and the effect of

running the Allen surve}^ over their ground, in

August and September, 1906.

III.

Because of error of the Court in refusing to allow

and read to the jury plaintiffs' special instruction

No. 2, on the subject of the exact location of the Ore-

gon stakes as claimed by the defendants in their evi-

dence and instructing the jury as a matter of law,

that such a staking would not be a legal marking of

the boundaries of the Oregon Association.

IV.

Because of error of the Court in refusing to give
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and road to the jury plaintiffs' special instruction

No. 3, upon the subject of the marking of the Oregon

boundaries, the Allen survey, the staking of the

Liberty Association, actual possession and working

of the ground by plaintiffs, making a discovery, an-

nouncing the law of the plaintiff's preference right

on the Liberty, etc.

V.

Because of error of the Court in refusing to give

plaintiffs' special instruction No. 4, upon the subject

of "Dummy locations," after having allowed evi-

dence in full upon that subject.

VI.

Because of error of the Court in failing and refus-

ing to instruct the jury upon the subject of "Dummy
Locations"; for refusing to allow plaintiffs' attor-

neys to argue before the jury, the evidence with refer-

ence to "Dumray Locations," and instructing the

jury orally during the argument, in effect to disre-

gard all of the evidence upon that subject, and that

there was not sufficient evidence upon that point to be

considered by the jury, all over the objections and

exceptions of the plaintiffs.

VII.

Because of the insufficiency of the evidence to jus-

tify- the said verdict and because said verdict is

against the law.

( Sgd. ) LOUIS K. PEATT,
THOMAS A. MABQIJA^I,

Plaintiffs' Attorneys.

Service of copy of the above "Motion for New
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Trial," acknowledged this 28tli day of Febniary,

1910.

(Sgd.) JOHN L. McGinn,
Attorney for Defendants.

[File-marks.]

[Order Allowing Bill of Exceptions, etc.]

[Caption and Title.]

United States of America,

Territory and Disfrict of Alaska,—ss.

I hereby certify that the above and foregoing con-

tains a true and full transcript of all the oral testi-

mony and documentary evidence introduced at the

trial of the above-entitled action of J. W. Hall et al.

against A. McKinnon et al., including all exceptions,

also the instructions to the jury complete, the special

instructions numbered from one to four inclusive,

tendered by the plaintiffs, the exceptions to the in-

structions given and denied, all exceptions to the rul-

ings upon evidence during the trial, the motion for a

new trial, and all other things occurring thereat and

not otherwise of record.

And I now hereby sign, seal and allow the same

as and for a true and correct bill of exceptions of all

matters contained and mentioned therein ; and order

the same to be filed by the Clerk and w^hen filed to be

and become part of the record in this- cause.

Dated at Ketchikan, Alaska, this 21st day of Octo-

ber, 1910.

(Sgd.) THOMAS R. LYONS,
Judge.
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[Endorsed] : No. 903. In the District Court, Ter-

ritory of Alaska, Fourth Division. J. AV. Hall et al.

vs. A. McKinnon et al. Bill of Exceptions. Filed

in the District Court, Territory of Alaska, 4th Div.

Nov. 9, 1910. C. C. Page, Clerk.-

[Caption and Title.]

Petition for Writ of Error [and Order of

Allowance].

To the Honorable Judges of the United States Cir-

cuit Court of Appeals, Ninth Judicial Circuit

:

Come now the above-named plaintiffs, plaintiffs in

error in the Appellate Court, and each of them, by

their attornej^s, Louis K. Pratt and Thomas A. Mar-

quam, and complain that in the record and proceed-

ings had in said cause, and also in the rendition of

the judgment in the above-entitled cause, in the said

District Court, at the July, 1909, term thereof,

against the said plaintiffs in error on the 5th day of

March, A. D. 1910, manifest error hath happened to

the great damage to the said plaintiffs in error.

Wherefore said plaintiffs in error, and each of

them, pray the Judge of this court for the allowance

of a writ of error, and for an order fixing the amount

of bond to cover costs and damages in the said cause,

and for such other orders and process as may cause

the same to be corrected by the said United States
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Circuit Court of Appeals for the Ninth Judicial Cir-

cuit.

Dated this 5th day of March, 1910.

(Sgd.) LOUIS K. PRATT,
THOMAS A. MARQUAM,

Attorneys for Plaintiffs in Error.

Allowed

:

THOMAS R. LYONS,
Judge.

Received copy March 5th, 1910.

(Sgd.) JOHN L. McGINN,
Attorney for Defendants.

[Endorsed] : 903. In the District Court for the

Territory of Alaska, Fourth Div. J. W. Hall et al.

vs. A. McKinnon et al. Plaintiffs' Petition for Writ

of Error. Filed in Open Court, Mar. 5, 1910. Dist.

Court, Ter, Alaska, 4th Div. E. H. Mack, Clerk.

By E. A. Henderson, Deputy.

[Caption and Title.]

Order Allowing Writ of Error and Fixing Amount of

Bond.

The plaintiffs in error (plaintiffs in the trial

court) having this day filed their j^^tition for a writ

of error from the decision and judgment thereon

made and entered herein, to the United States Cir-

cuit Court of Appeals for the Ninth Judicial Cir-

cuit, together with an assignment of errors within

due time, and also praying that an order be made fix-

ing the amount of security which plaintiffs in error

should give and furnish upon said writ of error,



1116 J. TF. Rail et nl. vs.

and that upon the giving of said security, all further

proceedings of this court be suspended and stayed

until the determination of said writ of error by said

United States Circuit Court of Appeals for the

Ninth Judicial Circuit, and said petition having

been this day duly allowed,

—

Now, therefore, it is ordered, that upon the said

plaintiffs in error filing with the clerk of this court

a good and sufficient bond in the sum of Ten Thou-

sand Dollars ($10,000), to the effect, that if said

plaintiffs in error shall prosecute the said writ of

error to effect, and answer all damages and costs if

they fail to make their plea good, then the said obli-

gation to be void, else to remain in full force and

virtue, the said bond to be approved by the Court;

that all further proceedings in this court be, and they

are hereb}^ suspended and stayed until the deter-

mination of said writ of error by the United States

Circuit Court of Appeals.

Dated this 5th day of March, 1910.

(Sgd.) THOMAS E. LYONS,
District Judge.

Rec'd copy this 5th of Mar., 1910.

JOHN L. McGinn,
Attorney for Defendants.

Entered in Court Journal No. 9, page 802.

[Endorsed] : 903. In the District Court for the

Territory of Alaska, Fourth Div. J. W. Hall et al.

vs. A. McKinnon et al. Order Allowing Writ of

Error and Fixing Bond. Filed in Open Court, Mar.

5, 1910. Dist. Court, Ter. Alaska, 4th Div. E. H.

Mack, Clerk. By E. A. Henderson, Deputy.
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Writ of Error [Original].

UNITED STATES OF AMERICA —ss.

The President of the United States, to the Honor-

able, the Judge of the District Court for the

Territory and District of Alaska, Fourth Di-

vision, Greeting:

Because in the record and proceedings, as also in

the rendition of the judgment of a plea which in said

District Court before you between J. W. Hall, Olof

Persson, Jerry Ryan, E. T. Yoemans, Oscar Rey-

nolds, George Stone and C. A, Bailey, plaintiffs in

error, and A. McKinnon, A. P. MacArthur, A. J.

MacArthur, Susie MacArthur, A. J. MacArthur, as

guardian of F. J. Cleary, J. H. Sanford, M. J. Foley,

N. P. Hill, A. N. Gould, H. W. Sanford, A. E. Stone,

L. D. Brandt, J. A. Williams, Q. Murphy, C. J. Rob-

inson and Theodore Beckord, defendants in error, a

manifest error hath happened to the great damage

of the said plaintiffs in error, as by their complaint

appears.

We, being willing that error, if any hath been,

should be duly corrected, and full and speedy justice

done to the parties aforesaid in this behalf, do

command you, if judgment be therein given, that

then under your seal, distinctly and openly, you send

the record and proceedings aforesaid, with all things

concerning the same, to the United States Circuit

Court of Appeals for the Ninth Circuit, together

with this writ, so that you have the same at the City of

San Francisco, in the State of California, on the 4tli
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day of April, Nineteen Hundred and Ten, in the said

Circuit Court of Appeals, to be then and there held,

that the record and proceedings aforesaid being in-

spected, the said Circuit Court of Appeals may cause

further to be done therein to correct that error, what

of right and according to the laws and customs of

the United States should be done.

Witness the Honorable MELVILLE W. FUL-
LER, Chief Justice of the Supreme Court of the

United States, the 5th day of March, Nineteen Hun-

dred and Ten.

[Seal] E. H. MACK,
Clerk of the U. S. District Court for the Terr, of

Alaska, Fourth Division.

By E. A. Henderson,

Deputy.

The foregoing writ is hereby allowed.

THOMAS E. LYONS,
Judge.

•Service of within writ of error and receipt of copy

thereof is hereby admitted this 5th day of March,

1910.

JOHN L. McGinn,
Attorney for Defendants in Error.

[Endorsed]: No. 903. In the United States

Court of Appeals for the Ninth Circuit. J. W. Hall

et al.. Plaintiffs in Error, vs. A. McKinnon et al.. De-

fendants in Error. Writ of Error. Filed in Open

Court. Mar. 5, 1910. Dist. Court, Ter. Alaska, 4th

Div. E. H. Mack, Clerk. By E. A. Henderson,

Deputy.
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[Caption and Titk'.]

Bond on Writ of Error.

Know All Men by These Presents, that we, J. W.
Hall, Olof Persson, Jerry Ryan, E. T. Yoemans,

Oscar Reynolds, George Stone and C. A. Bailey, as

principals, and Thomas Crawley, M. J. McDennott,

C. F. Griffith, J. O. Ellis, Nick Dan and Harold

Seddon, as sureties, are held firmly bound unto the

above-named defendants, defendants below and de-

fendants in error, in the sum of Ten Thousand

Dollars ($10,000.00), to be paid to the said defend-

ants, their executors or administrators, to which pay-

ment well and truly to be made, we bind ourselves

and each of us, jointly and severally, and our and

each of our successors, representatives and assigns,

firmly by these presents.

Sealed with our seals and dated this fifth day of

March, 1910.

Whereas, the above-named plaintiffs in error have

sued out a writ of error to the United States Circuit

Court of Appeals for the Ninth Circuit, to reverse

the judgment in the above-entitled cause by the Dis-

trict Court for the Territory and District of Alaska,

Fourth Division.

Now therefore, the condition of this obligation is

such that if the above named, J. W. Hall, Olof

Persson, Jerry Ryan, E. T. Yoemans, Oscar Rey-

nolds, George Stone and C. A. Bailey, shall prosecute

said writ to effect and answer all costs and damages

if they shall fail to make good their plea, then this
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obligation shall be void; otherwise to remain in full

force and effect.

(Sgd.) J. W. HALL,
JERRY RYAN,
OLOF PERSSON,
By JERRY RYAN,

His Att}^ in Fact.

E. T. YOEMANS,
OSCAR REYNOLDS,
GEORGE STONE,
By LOUIS K. PRATT,

His Atty.

C. A. BAILEY,
By LOUIS K. PRATT,

His Atty.,

Principals.

THOMAS CRAWLEY,
N. J. McDERMOTT,
C. F. GRIFFITH,
J. O. ELLIS,

NICK DAN,
HAROLD SEDDON,

Sureties.

United States of America,

Territory of Alaska,—ss.

Thomas Crawley, M. J. McDermott, C. F. Griffith,

J. O. Ellis, Nick Dan and Harrold .Seddon, sureties

on the foregoing bond, each for himself and not one

for tlie other on oath says: That I am a resident of

Fairbanks, in the District of Alaska, and am worth,

over and above all my just debts, liabilities and ex-
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emptions, the sum placed opposite ray name.

(Sgd.) THOxMAS CRAWLEY $ 5,000.00

M. J. McDERMOTT 4,000.00

C. F. GRIFFITH 10,000.00

J. O. ELLIS 1,000.00

NICK DAN $ 5,000.00

HAROLD SEDDON $ 5,000.00

Subscribed and sworn to before me during the

month of March, 1910.

[Seal] (Sgd.) LOUIS K. PRATT,
Notary Public for Alaska.

Acknowledgment of bondsmen taken before me
and bond approved during March, 1910.

(Sgd.) THOMAS R. LYONS,
Judge.

[Endorsed] : 903. In the District Court for the

Territory of Alaska, Fourth Div. J. W. Hall et al.

.vs. A. McKinnon et al. Bond on Writ of Error.

Filed in the District Court, Territory of Alaska, 1th

Div. Mar. 29, 1910. E. H. Mack, Clerk. By G. F.

Gates, Deputy.

[Caption and Title.]

Assignments of Error.

The i^laintiffs in error, plaintiffs in the court

below, will rely for a reversal of this cause b}^ the

United States Circuit Court of Appeals for the

Ninth Circuit, upon the following errors committed

by the trial court as shown by the record

:

I.

The Court erred in giving to the jury upon its
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own motion, its Instruction No. 16 whieli is as fol-

lows, to wit:

"You are instructed that a mining claim may be

marked upon the ground by stakes or other per-

manent monuments; but you are instructed that the

law requires a claim to be marked so distinctly upon

the ground that its boundaries can be readily traced.

The requirements of the statute in this respect are

not necessarily fulfilled by mereh^ setting stakes at

each of the corners of the claim and at the center

of the end-lines, unless the topography of the ground

and the surrounding conditions are such that a per-

son accustomed to tracing lines of mining claims

can, after reading a description of the claim in the

posted or recorded notice of location or upon the

stakes, by a reasonable and hona fide effort to do

so, find all of the stakes or monuments and thereby

readily trace the boundaries.

Where the countrj^ is broken, or the view from

one stake or monument to another is obstructed by

intervening timber or brush, it may be necessary to

blaze trees along the lines or cut away the brush,

or set more stakes at such distances that they may
be seen from one to the other, in a way to indicate

the lines so that the same may be readily traced;

but it is not for the Court to say what is a sufficient

marking. It is your duty to determine from all

the evidence in the case, and from the topograi)hy

of the ground in question, and the surrounding con-

ditions, whether or not a sufficient marking of the

boundaries of the claim was made by the defendants

so that the}^ could be readily traced by a person
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making a reasonable effort to do so.

But if you find from the evidence that the Oregon

Association placei* claim as originally located in-

cluded the tract of mining ground in controversy;

and if you further find that the boundaries thereof

were not so marked as to make them readily trace-

able at or about the time of the making of such

location, but you do further find that such bound-

aries were so marked as to be readily traceable upon

the ground during the months of August or Septem-

ber, 1906, at the time of the alleged 'Allen Sun^ey'

and that such markings was made peaceably, and

not clandestinely, surreptitiously or fraudulently,

and was made before the plaintiffs made anj^ dis-

covery of gold within the exterior boundaries of

the Liberty Association Claim, and you further

find that the defendants made a discovery of gold

within the limits of said Oregon Association placer

claim prior to the date when plaintiffs made a dis-

covery of gold within the exterior boundaries of the

Liberty Association claim, then jom are instructed

that it is immaterial whether the original marking

of the Oregon boundaries were sufficient to make

them readily traceable or not.

But if 3'ou find and believe from the evidence that

the Oregon Association claim as originally staked did

not include the tract of mining ground in contro-

versy ; and if j^ou further find that the ' Allen Sur-

vey' changed the original boundaries of the said Ore-

gon Asso'lation claim so as to include the tract of

mining ground in controversy, then the defendants

cannot prevail in this action, unless 3^ou further find
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tliat they made a discovery of gold within the limits

of the disputed tract prior to the time the plaintiffs

made a discovery of gold on the Liberty Association

claim—if you find the plaintiffs ever made such dis-

covery on said claim. That is, whatever discovery of

gold, if any, was made b}^ the defendants in their first

shaft could and would only give life to the Oregon

Association claim as originally bounded; and if you

find, as before stated, that it did not originally in-

clude the strip of mining ground in controversy,

before the defendants would have any rights in and

to said strip of mining ground it would be necessary

for them to show^ that they made a discovery of gold

within the limits of such disputed tract before the

plaintiffs made a discovery on the said Liberty As-

sociation claim.
'

'

IL
The Court erred in giving to the jury its general

Instruction No. 17, in the following language, viz.

:

"You are instructed that the mere marking of the

boundaries of a tract of ground containing a hundred

acres or more does not, of itself, give to the persons

marking such boundaries the exclusive right of pos-

session of such tract, unless he makes a discovery of

gold within the limits of such tract; and the mere

possession or occupancy of a certain portion of that

tract, whereon he has a house in which he lives and a

shaft in which he is working, does not give him the

right to the exclusive possession of the entire tract

unless he has first made a discovery of gold thereon.

He is entitled to the exclusive possession of that por-

tion of the tract of which he is in the actual posses-
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sion or ju-di^ jxhsscssio—foot possession; but while

the pedis possessio is thus protected, it must yield

to an actual location on a valid discovery made by one

who has entered upon the ground peaceably and

neither clandestinely nor with fraudulent purposes.

The exclusive right of possession is, by sec. 2322

of the Eevised Statutes of the United States con-

ferred upon a person or association of persons who

have made a valid location one of the essentials of

which, as has been said, is a discovery of mineral.

Prior to the discover}^ of such mineral, all such min-

eral land is, in law, vacant and open to exploration

and location, subject however to the well-established

rule that no prospector is authorized, by any form of

forcible, fraudulent, surreptitious or clandestine con-

duct to enter or intrude upon the possession of an-

other prospector; for any miner upon the public

domain is entitled to the whole of the place in wiiich

he may be working, as against all others having no

better right thereto."

III.

The Court erred in giving to the jury as part of

its general charge, Instruction No. 18, as follows

:

"You are instructed that the Acts of Congress

prescribe two, and only two, prerequisites, to vest in

a competent locator complete possessory title to a

placer mining claim. They are (1) the discovery

upon unappropriated public land of the United

States, within the limits of the claim, of mineral in

such quantities as to justify an ordinarily prudent

man—not necessarily a skilled miner—in doing fur-

ther work and labor upon tlie property with a reason-
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able expectation of developing a paj^ing mine; and

(2) a distinct marking of the boundaries of such

claim upon tlic ground so that the same ma}" be

readily traced.

Xo approjDriation of the land is made until both

of these requirements are fulfilled; and, until that

time, the ground sought or claimed is open to loca-

tion and appropriation by any competent locator.

But when these requirements have been complied

with, the land is no longer public, and the possession

and right of possession and the right to acquire the

title, are irrevocably vested in the locator.

Now in this case, if you find that the defendants

had complied with both of these requirements before

the plaintiffs had made a discovery and location of

the property in dispute, then I instruct you that the

order in which the defendants fulfilled these two

essentials is, as to the plaintiffs, inmiaterial. There

is no requirement in the legislation of Congress that

a discovery shall be made before location, or that the

location shall precede the discovery. The order in

which the statutory requirements for securing a min-

ing claim are complied with is immaterial, so long

as the rights of others do not intervene before they

are complied with. The marking of the boundaries

of the claim may precede the discovery, or the dis-

coverj' may precede the marking; and if both are

comj^leted before the rights of others intervene, the

earlier act will inure to the benefit of the locator as

of the date of the later, and a complete possessory

title to the ijremises, will vest in him as of the latter

date.
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But when u claim is marked upon the ground and a

discovery of gold is made within the limits of such

claim, such discovery applies to that claim only as

so bounded. If the boundaries of such claim are

thereafter extended, it becomes necessary for those

who extend such boundaries to make a discovery of

gold within the added area included within the limits

of the boundary so extended before any other person

makes a valid mining location of the same, in order

to enable such person to defend his title to the excess

resulting from the extension of the boundaries."

IV.

The Court erred in reading to the jury its instruc-

tion No. 19, to wit :

"You are instructed that the locators of an asso-

ciation placer mining claim, provided there be

eight hona fide locators thereof, are entitled to

locate 160 acres of placer mining ground upon

the public domain of the United States; and in

the event of such persons attempting in good

faith to locate such placer mining claim should

inadvertently enbrace within the area staked

by them more than 160 acres (being 20 acres

each as provided by law) they are entitled, when that

fact is ascertained by them to throw off the excess on

any of such ground they ma}'' elect, and such location

would be invalid only as to such excess; and such

excess may be thrown off at any time after the locat-

ors become aware that the same exists, provided no

intervening rights of other valid and subsisting lo-

cations have first attached."
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V.

The Court erred in reading to the jur}^ its general

Instruction No. 20, which is as folloAvs

:

'*You are instructed, Gentlemen of the Jury, that

under Section 682 of the Code of Civil Procedure of

Alaska, it is provided that when permanent or visible

and ascertained boundaries or monuments are incon-

sistent with the measurements, either of lines, angles,

or surveys, the boundaries or monuments upon the

ground are paramount, and that by reason of the fact

that the notice written upon the stakes or monuments

of the Oregon Association called for a less distance

than the stakes as placed upon the ground claimed,

that does not render the location of the Oregon As-

sociation claim invalid.

You are further instructed that locations are often

made without any accurate knowledge of the true

courses and directions and distances, and that mis-

takes in these respects frequently occur, but that

such mistakes do not invalidate the location if by the

inspection of the markings upon the ground the

boundaries of the claim can be readily traced. Posi-

tive exactness in such matters should never be re-

quired. It is the marking of the location by posts

and monuments that determine the particular ground

located."

VI.

The Court erred in reading to the jury its general

Instruction No. 22, which is as follows

:

"You are further instructed, Gentlemen of the

Jiuy, that if a location has been lawfully made, the

rights of the locator cannot be divested by the mere
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obliteration of tlie marks or the removal of the stakes

without his fault, he liaving performed the other

acts required by law."

VII.

The Court erred in failing and refusing to give to

the jury, plaintiff's special Instruction No. 1 as ten-

dered, the same being as follow^s

:

"You are instructed that a claim may be marked

upon the ground by stakes or other permanent monu-

ments, but you are instructed that the law requires

a claim to be so distinctly marked upon the ground

that its boundaries can be readily traced. The re-

quirements of the statute in this respect are not

necessarily fulfilled by merely setting stakes at each

of the corners of the claim and at the center of the

end lines, unless the topograph}^ of the ground and

the surrounding conditions are such that a person

accustomed to tracing lines of mining claims can,

after reading a description of the claim in the posted

or recorded notice of location or upon the stakes, by

a reasonable and bona fide effort to do so, find all of

the stakes and thereby readily trace the boundaries.

Where the country is broken, or the view from one

stake or monument to another is obstructed b}^ inter-

vening timber or brush, it may be necessary to blaze

trees along the line or cut away the brush, or set more

stakes at such distances that they may be seen from

one to the other, in a way to indicate the lines so that

the boimdaries can be readily traced. But it is not

for the Court to say w^hat is a sufficient marking of

the boundaries. It is your duty to determine, from

all the evidence in the case and from the topography
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of the ground in question, whether or not a sufficient

marking of the boundaries of the claim by the de-

fendants was made so that the same could be readily

traced by a person making a reasonable effort to do

so. So if you find from the evidence in this case, that

the Oi'egon Association or Group, was not, prior to

the Allen survey, marked upon the ground by the de-

fendants or their agents in such manner that its

boundaries could be readily traced, then I instruct

you that the defendants had failed up to that time in

one of the essentials of a valid placer mining location

and if 3^ou find from a preponderance of the evidence,

that prior to the Allen survey and in the month of

May, 1906, the plaintiffs marked the boundaries of

the Liberty Association on the ground in such a man-

ner that they could be readily traced and thereafter

and in June, 1906, went into the actual, physical pos-

session of said Liberty Association and some one or

more of them remained in the actual physical pos-

session thereof and from June to October, 1906, pro-

ceeded with reasonable diligence to sink a shaft

thereon for the purpose of making a discovery and

of completing their location, and that sometime in

the fore part of October, 1906, had sunk said shaft

about 80 feet deep and discovered gold therein, and

afterwards and about January 1st, 1907, commenced

another shaft upon the said ground and sunk it to

bedrock for a distance of about 211 feet, reached

bedrock in February, 1907, and again discovered

gold and during the period from May, 1906, to Feb-

ruary, 1907, inclusive, the defendants made no dis-

coveiy of gold within the boundaries of the disputed



A. McKinnon ct (d. 1131

strip, then I instruct you that the running of the line

by the Allen survey over and across the westerly end

of the Liberty Association would in no wise inter-

fere with tlu' right of plaintiffs in the said ground

and your verdict should be for the plaintiffs."

VIII.

The Court erred in failing to give and refusing to

allow, plaintiff's special Instruction No. 2, which

reads as follow^s

:

"If you find from the evidence, that the descrip-

tion in the notice on the initial stake and in the loca-

tion certificate of the Oregon Association, called for

a piece of ground 2640 feet square, but that J. H.

Sanford the agent of the locators when he set up the

stakes of the said Association in June, 1905, placed

the northwest corner stake a distance of 3360 feet

downstream from the southwest corner stake and the

north center stake about an equal distance down-

stream from the initial stake and the northeast cor-

ner stake 3513 feet north and downstream from the

southeast corner stake and that the north end and

east side lines were not at any time prior to the Allen

survey in August and September, 1906, marked on

the ground so that they could be readily traced, then

I charge you as matter of law that the lines of the

Oregon Association were not so marked on the

ground that they could be readily traced, and the

ground embraced in the said Liberty Association,

was in May, 1906, open to location as against the de-

fendants."

IX.

The Court erred in failing and refusing to give to
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the jiny, plaintiff's special Instruction No. 3, as

tendered, the same being as follows

:

"If you find from the evidence that neither the

defendants nor their agents, had any time prior to

the Allen survey in August and September, 1906,

marked on the ground the lines of the Oregon Asso-

ciation so that they could be readily traced, and that

in Ma.y, 1906, the plaintiffs and their agents marked

on the ground the lines of the Liberty Association in

such manner that such lines could be readily traced,

and afterwards and in June, 1906, some one or more

of them went into the actual physical possession of

said Liberty Association and commenced sinking a

shaft for the purpose of making a discovery of gold,

and thereafter remained in such actual possession

and continued with reasonable diligence to sink such

shaft and build a cabin and stable and that they

reached a depth of 80 feet in such shaft in the fore

part of October, 1906, and discovered gold therein,

and later commenced another shaft on the said Lib-

erty and reached bedrock therein in February, 1907,

and found gold, then I charge you as matter of law,

that the plaintiffs would be protected in such actual

possession for such reasonable length of time as

would enable them to make a discovery and thus

complete their location, and during such period, no

others could by any form of forcible, fraudulent, sur-

reptitious or clandestine conduct acquire any rights

in the said Liberty ground by extending old bound-

aries or making new boundaries so as to include all

or any portion thereof. The questions of marking

boundaries, actual possession, reasonable diligence in
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prosociiting the work of making a discovery and

making a discovery, are all questions of fact for the

jury."

X.

The Court erred in failing and refusing to give to

the jury, plaintiff's special instruction No. 4, as ten-

dered, the same being as follows

:

"If you find from the evidence that at sometime

prior to June 15th, 1905, the defendants, J. H. San-

ford, and A. J. Mcxirthur, for the purpose of secur-

ing to themselves a greater area of mining ground in

one location than 20 acres each, entered into an

agreement to stake and record the Oregon Associa-

tion in the names of eight (8) persons, viz. : A. Mc-

Kinnon, A. P. McArthur, M. J. Foley, N. P. Hill,

A. N. Gould, H. W. Sanford, J. McDonald and W.
B. Piper, all of whom were at that time nonresidents

of the Territory of Alaska, except N. P. Hill, J. Mc-

Donald and W. B. Piper, the said Sanford furnish-

ing the names of four (4) of such persons and Mc-

Arthur the other four (4) ; that to carry out such

agreement the said Sanford placed the names of said

eight persons on the initial and other stakes of the

Oregon association, and in the location certificates

thereof, and thereby claimed to locate the said Ass'n

in their names, they being the persons whose names

are mentioned in the pleadings and evidence; that

all this was done by said Sanford and McArthur

upon the understanding and with the purpose on

their part, that the real title and beneficial use of the

mining ground embraced in said Oregon Association,

should inure to and in fact vest in themselves and
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such others as they might select, and that all or part

of the eight persons appearing as locators were to

have no title or beneficial use of said mining ground

;

that immediately after June 16th, 1905, the defend-

ants J. H. Sanford, A. J. McArthur, Susie McArthur

and F. J. Clear}', entered into the actual possession

and control of said mining ground and have ever

since claimed to own it and have dealt with it as their

private property, to the exclusion of part or all of

the eight persons named as locators, then I charge

3'ou that the location of the Oregon Association was

what is called in the law a 'Duimny Location,' and

was void and the defendants secured no legal rights

in and to the ground included or intended to be in-

cluded therein, and this result follows whether all,

part or none of said eight persons, either prior or

subsequent to June 16th, 1905, knew of or acquiesced

in the agreement between Sanford and McArthur

and their transactions thereunder."

XI.

The Court erred in failing and refusing to instruct

the jury on the subject of "Dummy Locations" and

in instructing the jury orally during the argument

in effect to disregard all evidence upon that subject

and that there was not sufficient evidence upon that

subject to warrant their consideration.

XII.

The Court erred in overruling plaintiff's motion

for a new trial.

XIII.

The Court erred in rendering judgment upon the
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verdict in favor of the defendants and against these

l)laintiffs.

(Sgd.) LOUIS K. PRATT,
(Sgd.) THOMAS A. MARQUAM,

Attorneys for Plaintiffs.

Received a copy of the above and foregoing "As-

signments of Error" this 5th day of March.

(Sgd.) JOHN L. McGinn,
Attorney for Defendants.

[Endorsed] : 903. In the District Court for the

Territory of Alaska, Fourth Div. J. W. Hall et al.,

vs. A. McKinnon et al. Assignments of Error.

Filed in Open CoTirt, ]Mar. 5, 1910. Dist. Court, Ter.

Alaska, 1th Div. E. H. Mack, Clerk. By E. A.

Henderson, Deputy. Louis K. Pratt, Thomas A.

Marquam, Attorneys for Plaintiffs.

Citation on Writ of Error [Original].

UNITED STATES OF xVMERICA,—ss.

The President of the United States of America, to

A. McKinnon, A. P. MacArthur, A. J. Mac-

Arthur, Susie MacArthur, A. J. MacArthur, as

Guardian of F. J. Cleary, J. H. Sanford, M. J,

Foley, N. P. Hill A. N. Gould, H. W. Sanford,

A. E. Stone, L. L. Brandt, J. A. Williams, Q.

Murphy, C. J. Robinson and Theodore Beckord,

Defendants in Error, or to Messrs. McGinn &
Sullivan, Their Attorneys.

You are hereby cited and admonished to be and

appear at the United States Circuit Court of Ap-

peals for the Ninth Circuit, to be held at the city



113G J. W. Hall et al. vs.

of San Francisco in the State of California, within

thirty days from the date of this writ, pursuant to

a writ of error filed in the clerk's office of the Dis-

trict Court for the Territory and District of Alaska,

of the Fourth Division thereof, wherein J. W. Hall,

Olof Persson, Jerry Ryan, E. T. Yoemans, Oscar

Reynolds, George Stone and C. A. Bailey, are the

plaintiffs in error, and the first-named persons the

defendants in error, to show cause, if any there be,

why the judgment in the said writ of error mentioned

should not be corrected and speedy justice should not

be done to the plaintiff in error in that behalf.

Witness the Honorable MELVILLE W. FUL-
LER, Chief Justice of the Supreme Court of the

United States of America, this 5th day of March,

1910, and of the Independence of the United States,

the one hundred and thirty-fourth.

THOMAS R. LYONS,
District Court Judge presiding in the District Court

for the Territory and Dist. of Alaska, 4th Di-

vision.

[Seal] Attest: E. H. MACK,
Clerk of the District Court for the Terr, of Alaska,

4th Division.

By E. A. Henderson,

Deputy.

Service of the above citation by the receipt of a

copy thereof is hereby admitted this 5th day of

March, 1910.

JOHN L. McGinn,
Atty. for Defendants in Error.
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[Order Extending Time Ninety Days to File Bill of

Exceptions.]

[Caption and Title.]

Now, on this od day of March, 1910, on motion of

counsel for plaintiff made in open court there being

no objection,

IT IS ORDERED: That plaintiffs be and they

are hereby allowed 90 days' time from date in which

to prepare and file a Bill of Exceptions in the above-

entitled cause.

Done in open court at Fairbanks, Alaska, on the

3d day of March, 1910.

(Sgd.) THOMAS R. LYONS,
Judge.

Entered in Court Journal No. 9, page 796.

[Order Extending Time Until July 1, 1910 to File

Bill of Exceptions.]

[Caption and Title.]

Now, on this 31st daj^ of Maj^, 1910, in open court,

came on to be heard the oral motion of Louis K.

Pratt, counsel for plaintiff, asking for an extension

of time until July 1, 1910, for filing and settling the

Bill of Exceptions in the above-entitled cause. Then

was present in open court John L. McGinn, of coun-

sel for defendants, who resisted said motion. Brief

arguments of counsel being heard and the Court hav-

ing been well advised,

—

IT IS ORDERED: That the time for filing and
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settling the Bill of Exceptions in the above-entitled

cause, be and it hereby is extended until July 1, 1910.

To which ruling defendants except and exception

is allowed.

Done in open court at Fairbanks, Alaska, this 31st

day of May, 1910.

(Sgd.) THOMAS R. LYONS,
District Judge.

Entered iri Court Journal No. 10, page 27.

[Order Extending Time to July 6, 1910, to File Bill

of Exceptions.]

[Caption and Title.]

Now, on this 30th day of June, 1910, in open court,

upon application of Louis K. Pratt, Esq., counsel

for plaintiffs,

—

IT IS OEDERED : That the time for filing and

settling the Bill of Exceptions in the above-entitled

cause be and the same is now herebj^ extended to and

including July 6, 1910.

Done in open court at Fairbanks, Alaska, this 30th

day of June, 1910.

(Sgd.) THOMAS R. LYONS,
District Judge.

Entered in Court Journal No. 10, page 89.

[Order Extending Time to August 1, 1910, to File

Bill of Exceptions.]

[Caption and Title.]

Now, on this 4th day of July, 1910, in open court.
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upon application of Louis K. Pratt, Esq., counsel for

plaintiff:

IT IS ORDERED: That the time within which

the Bill of Exceptions in the above-entitled cause

may be filed is now hereby extended to and including

Monday, August 1, 1910.

Done in open court at Fairbanks, Alaska, on this

4th day of July, 1910.

(Sgd.) THOMAS R. LYONS,
District Judge.

Entered in Court Journal No. 10, page 98.

[Order Extending Time to September 1, 1910, to File

Bill of Exceptions.]

[Caption and Title.]

Now; on this da,v this matter coming on for hear-

ing upon motion of the plaintiff for an extension of

time within which to prepare and file a bill of excep-

tions herein, and the Court being fully advised in the

premises

:

IT IS HEREBY ORDERED that the time for

preparing and filing a bill of exceptions herein is

hereby extended until the first day of September,

1910.

Dated at Juneau, Alaska, this 1st day of August,

1910.

(Sgd.) THOMAS R. LYONS,
Judge.

Entered in Court Journal No. 10, page 201.

[Endorsed] : No. 903. In the District Court of

the United States for the Div. No. 1 of Alaska. J.
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W. Hall ot al. vs. A. McKiniiou et al. Order Extend-

ing Time to File Bill of Exceptions. Filed Aug. 22,

1910. C. C. Page, Clerk. By E. A. Henderson,

Deputy.

[Telegram Re Extension of Time to File Record.]

SIGNAL COEPS, UNITED STATES ARMY.
TELEGRAM.

Received at 2 YD HN H 28 OB 957 A
Juneau Als Aug. 24, 10.

Overfield, Judge

Fairbanks Als.

Counsel appellant Hall vs. McKinnon requests

extension time to November first file transcript ap-

pellate Court. Please grant request if showing

satisfactory to you.

LYONS,
Judge.

[Endorsed] : #903. Hall et al. vs. McKinnon et

al. Telegram from Judge Lyons to Judge Overfield.

Filed in the District Court, Territory of Alaska.

4th Div. Aug. 25, 1910. C. C. Page, Clerk. By
G. F. Gates Deputy.
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[Telegram Re Extension of Time to File Bill of

Exceptions, etc.]

SIGNAL CORPS, UNITED STATES ARMY.
TELEGRAM.

Received at 7 vd hn wb 45 OB
Juneau Als Aug 29th 1910.

Overfield, Judge,

Fairbanks, Alaska.

Please extend time file bill exceptions Hall vs. Mc-

Kinnon november first. Have Clerk forward pro-

posed bill to me Ketchikan and McGinn his objec-

tions allowance same. Notify Bar I leave vacation

tenth instant not return district until twenty-fourth

proximo.

LYONS,
Judge.

121 p.

[Endorsed] : 903. Hall et al. vs. McKinnon et al.

Telegram from Judge Lyons to Judge Overfield.

Filed in the District Court, Territory of Alaska, 4th

Div. Aug. 30, 1910. C. C. Page, Clerk. By G. F.

Gates, Deputy.

[Caption and Title.]

Order [Extending Time to November 1, 1910, to File

Bill of Exceptions].

Now, at this time, to wit, August 29, 1910, on mo-

tion of plaintiff, supported by affidavit, for an ex-

tension of time from the first day of September,
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1910, to the first day of November, 1910, in wliicli to

complete and file their ''Bill of Exceptions" herein,

came on to be heard. Plaintiffs appeared by Louis

K, Pratt, their attorney, and defendant by John Mc-

Ginn, their attorney, and the Court being fully ad-

vised in the premises,

IT IS ORDERED that the time for completing

and filing the "Bill of Exceptions" on the part of

plaintiff in this cause be extended from the first day

of September, 1910, the time heretofore fixed, to and

including the first day of November, 1910, and Atty.

for PI. shall serve upon John L. McGinn, Atty. for

Deft., copies of Bill of Exception as provided by

court rules.

Done in open court at Fairbanks, Alaska, this 29th

day of August, 1910.

(Sgd.) PETER D. OVERFIELD,
District Judge.

Entered in Court Journal No. 10, page 224.

[Endorsed] : No. 903. In the District Court, Ter-

ritory of Alaska, 4th Division. J. AV. Hall et al. vs.

A. McKinnon et al. Order Extending Time to Com-

plete and Pile Bill of Exceptions Until November

1, 1910. Copy to be Served on John L. McGinn.

Piled in Dist. Court, Territory of Alaska, 4th Div.

Aug. 29, 1910. C. C. Page, Clerk. By E. A. Hen-

derson, Dej)uty.

[Order Enlarging Return Day to August 1, 1910.]

[Caption and Title.]

On application of the said plaintiffs in error, by

reason of the great distance between Fairbanks,



A. McKinnon ct ol. 1143

Alaska, and San Francisco, California, and the de-

lays and uncertainties of the transmission of mail

matter between the said points,

—

It is ordered, that the return day of the writ of

t}ie writ of error allowed in this cause, on the 5th day

of March, A. D. 1910, be enlarged to the 1st day of

August, 1910.

Dated at Fairbanks, Alaska, this 5th day of March,

1910.

THOMAS R. LYONS,
Judge.

Entered in Court Journal No. 9, page 802.

[Endorsed] : No. 903. In the U. S. Circuit Court

of Appeals, Ninth Judicial Circuit. J. W. Hall et

al., Plaintiffs in Error, vs. A. McKinnon et al.. De-

fendants in Error. Order Extending Time. Filed

in open court Mar. 5, 1910. Dist. Court, Ter. Alaska,

4th Div. E. H. Mack, Clerk. By E. A. Henderson,

Deputy.

[Order Extending Return Day to August 31, 1910.]

[Caption and Title.]

Upon the application of the said plaintiffs in error,

by reason of the great distance between Fairbanks,

Alaska, and San Francisco, California, the necessary

delays in prei^aring bill of exceptions, and the un-

certainties of the transmission of mail between the

points above named,

—

IT IS ORDERED that the return day of the writ

of error allowed in the above-entitled cause be ex-

tended from the 1st day of August, 1910, as hereto-
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fore fixed, to the 31 day of August, 1910.

Dated July 4th, 1910.

THOMAS R. LYONS,
District Judge.

Entered in Court Journal No. 10, page 98.

[Endorsed] : No. 903. In U. S. Court of Appeals,

9th Circuit. J. W. Hall et al., Plff. in Error, vs.

A. McKinnon et al., Defts. in Error. Order Ex-

tending Eeturn Day on Record. Filed in open court

Jul. 4, 1910. Dist. Court, Ter. Alaska, 4th Div. C.

C. Page, Clerk. By E. A. Henderson, Deputy.

[Order Extending Time to November 1, 1910, to File

Record.]

[Caption and Title.]

On motion of the j)laintiffs in the trial court, it

appearing that by reason of the delay in completing

and filing the Bill of Exceptions in this cause, it is

impossible for plaintiffs in error to file the transcript

connected with their writ of error in the Appellate

Court at San Francisco, by or before the first day

of September, 1910, as heretofore limited, and by

reason of the distance between Fairbanks, Alaska,

and San Francisco, California, and the uncertaint}^

of the mail service,

—

IT IS ORDERED that the plaintiffs have time

until the first day of November, 1910, in which to file

the transcript of record in this cause, in the Appel-

late Court at San Francisco, and that the time here-

tofore fixed therefor, September 1st, 1910, is now and
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licichy ('Xlciidcd to NoNciiilu'r 1st, lf)10.

Dntcd ;it Fnirl.nnks, Alaska, An-iist 2f)tli, 11)10.

I'KTKK» I). OVKKFIKl.l),

l)istri<'t Judge.

Eutcicd ill ('(;urT diuiiiial Xo. 10, page 224.

[Eudoi-scd]: No. do;',, hi the United States Cir-

euit ('(Uii't of Appeals I'ci' the Ninth (Mrcnit, Sitting

at San Francisco, d. \V. Hall et al. vs. \. McKin-

non et al. Order Extending Time to File the Tran-

scri]]t in the ("onrt of Appeals. Filed in the I)is-

tiict Coni't, Territory of Alaska, 4th Div. Aug. 29,

1910. C. V. Page, (Meik. By E. A. Henderson,

Deputy.

[Order Extending Time to January 31, 1911, to File

Record.]

[Caption and Title.]

On motion of jjlaintiifs in tlic Trial (Amit, it a])-

j.eaiing tliat, by reason of the delay in completing

and filing the Bill of Exceptions in this cause, it

will ],e impossible for })laintiffs in error to tile the

transcript connected with their writ of error in the

.\pp'cllate ('(iurt at San Francisco by or before the

1st day of Xovend.ei, ISK!, as lieretofore limited,

and l)y reason of tlie distance Ix'tween Fairbanks,

Alaska, and San P^rancisco, ('alifornia, and tlie o})-

ix'.rtunity of the mail service,

IT IS ORDERED, that the jdaintiffs have time

until the 31st day of January, 1911, within wdiich to

file the transcript of record in this cause in the Ap-

pellate Court at San Francisco, and. that the time
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lici'ctot'orc rtxcd tlicrcl'oi- as Xdxcnibcr 1, 1910, is now
and lu'ichy cxtciidcd to the illst day of January, 1911.

Dated at Ketchikan, Alaska, this 24th day of Oe-

h.lei, 1910.

THOMAS R. LYONS,
Judge of the District Court.

Entei'cd in Court Journal No. 10, page 537.

[Endorsed] : No. 903. In the United States Cir-

cuit Court of A^ppeals for the Ninth Circuit. J. W.
Hall et al. vs. A. McKinnon et al. Order Extend-

ing Time to File the Transcript in the Circuit Court

of Appeals. Filed in the District Court, Territory

of Alaska, 4th Div. Nov. 9, 1910.. C. C. Page,

Clerk. By , Deputy.

[Certificate of Clerk District Court to Record.]

[Caption and Title.]

United States of America,

Territory of Alaska,

Fourth Division,—ss.

I, C. C. Page, Clerk of the District Court of the

Territory of Alaska, Fourth Division, hereby certify

that the foregoing hereto annexed nine hundred and

seventy (970) typewritten pages, numbered from 1

to 970 inclusive, constitute a full, true and correct

copy of the record, and the wdiole thereof, as appears

in the Praecipe of the plaintiffs in error on file

herein and made a part hereof, in cause luunbered

903, entitled: "J. W. Hall, Olof Persson, Jerry

R3'an, E. T. Yoemans, Oscar Reynolds, George

Stone and C. A. Bailey, Plaintiffs, vs. A. McKinnon,
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A. \\ MacArthur, Susie MacArtlnir, A. J. AfarAr-

tlmr, A. fJ. MacAi-tliur as guardian of F. .1. (Mcary,

J. H. Sauford, M. J. Foley, X. \\ Hill, A. X. Gould,

II. W. Saufoid, A. K. Stone, L. L. Brandt, J. A.

VVilliani'S, Q. Murphy, (
'. -J. Robinson and Theodore

Beekoi'd, Defendants," as the same appears of record

and on tile in my office; that the said record is made
by vii'tue of tlie Wi'it of Error and the Citation is-

sued herein and made a part of this record, and made
in accordance therewith.

1 do further certify that annexed to said record

and made a part thereof, are Plaintiffs' Original

Exhibits Nos. 1, 2 and 5, and are made a part of this

record in accordance with an order of this court

dated June 2, 1910, and Plaintiff's Exhibits Nos. 7,

8, 9, 10 and 11 and made a part hereof, as directed

in plaintiff's praecipe hereto attached and made a

part hereof.

I do further certify that this transcript was pre-

pared by me in my office, and that the cost of ex-

amination, preparation and certificate, amomiting to

Three Hundred Seventy-five Dollars Twenty Cents

($375.20) has been ])aid to m^ by Louis K. Pratt,

counsel for plaintiff in error.

In witness whereof, I have hereunto set my hand

and the seal of said Court, this 30th day of Novem-

ber, 1910.

[Seal] C. C. PAGE,
Clerk District Court, Territory of Alaska, Fourth

Division.
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Plaintiff's Exhibit No. 7.

^-«a^

[Endorsed] : No. 903. In the District Cunrt, Ter-

ritory of Alaska, 4th Division. J. AV. Hall et al.

vs. A. McKinnon et al. Plaintiffs' Exhibit No. 7.

Filed in Open Court. Feb. 23, 1910. Dist. Court,

Ter. Alaska, 4th Div. E. H. Mack, Clerk. By E. A.
Henderson, Deputy.
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Plaintiffs' Exhibit No. 8.

lUJ)

/

ft

[Eudor.se{l] : Xu. 90;! in tlu' District Court, Ter-

ritory of Alaska, 4tli Division. J. W. Hall et al.

vs. A. McKinnon ct al. l^laintilYs' Exhibit No. 8.

Filed in Open Court. Feb. 23, 1910. Dist. Court,

Ter. Alaska, 4th Div. E. H. Mack, Clerk. By E. A.

Henderson, Deput}^.
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Plaintiffs' Exhibit No. 9.

7r

[Endorsed] : Xo. 903. In the District Court, Ter-

ritory of Alaska, 4tli Division. J. W. Hall et al.

vs. A. McKinnon et al. Plaintiffs' Exhibit No. 9.

Filed in 0]3en Court. Feb. 23, 1910. Dist. Court,

Ter. Alaska, 4th Div. E. H. Mack, Clerk. By E. A.

Henderson, Deputy, i
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Plaintiffs' Exhibit No. 10.

11.')!

[Endorsed]: No. fK):). lu the District Court. Ter-

ritory of Alaska, 4tli Division. J. W. Hall et al.

vs. A. McKiiiiK.ii et al. Plaintiffs' Exliil)it No. 10.

Filed in Open Court. Feb. 2:^, 1910. Dist. Court,

Ter. Alaska, -ttli Div. E. H. Mack, Clerk. By E. A.

Henderson, Deputy.
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Plaintiffs' Exhibit No. 11.

[EiiduiiredJ : No. 903. In the District Court, Ter-

ritory of Ahiska, -tth Divigion. J. W. Hall et al.

vs. A. McKinnon et al. Plaintiffs' Exhibit Xo. 11.

Filed in 0])en Court. Fel). 23, 1910. Dist. Court,

Ter. Alaska, 4th Div. E. H. Mack, Clerk. By E. A.

Henderson, Deputy.
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[Endorsed]: No. 1931. United States Circuit

Court of Appeals for the Ninth Circuit. J. W. Hall,

Olof Persson, Jerry Ryan, E. T. Yoemans, Oscar

Reynolds, George Stone and C. A. Bailey, Plaintiffs

in Error, vs. A. McKinnon, A. P. MacArthur, A. J.

MacArthur, Susie MacArthur A. J. MacArthur, as

Guardian of P. J. Cleary, J. H. Sanford, M. J. Foley,

N. P. Hill, A. N. Gould, H. W. Sanford, A. E. Stone,

L. L. Brandt, J. A. Williams, Q. Murphy, C. J. Rob-

inson and Theodore Beckord, Defendants in Error.

Transcript of Record, Upon Writ of Error to the

United States District Court for the Territory of

Alaska, Fourth Division.

Filed December 27, 1910.

F. D. MONCKTON,
Clerk.
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hi the United States Circuit Court of Appeals for

the Ninth Circuit, Sitting at San Francisco.

No. .

J. W. HALL, OLOF PERSSON, JERRY RYAN,
E. T. YOEMANS, 08CAR REYNOLDS,
GEORGE STONE and C. A. BAILEY,

Plaintiffs in Error,

vs.

A. McKINNON, A. P. MacARTHUR, A. J. Mac-

ARTHUR, SUSIE MacARTHUR, A. J. Mac-

ARTHUR, as Guardian of P. J. CLEARY, J.

H. SANFORD, M. J. FOLEY, N. P. HILL,
A. N.' GOULD, H. W. SANFORD, A. E.

STONE, L. L. BRANDT, J. A. WILLIAMS,
Q. MURPHY, C. J. ROBINSON and THEO-
DORE BECKORD,

Defendants in Error.

BRIEF ON BEHALF OF PLAINTIFFS IN

ERROR.
Statement of the Case.

About the 12tli of June, 1905, the defendant in

error, J. H. (Jesse) Sanford, accompanied by J. E.

Kenney, a prospector, left Fairbanks for Vault

Creek for the purpose of taking up an association

claim below the Isabelle Association on that creek.

They pitched their tent and made camp on the lower

or down creek end of the Isabelle Association. In

the afternoon of June 16th, 1905, Mr. Kenney took

his gun, crossed over to the left limit of Vault Creek,
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^vhich rims north, and followed an old trail down tlie

left limit of the creek for some two or three miles.

Later in the day he crossed over to the right limit

and toward evening, as he was nearing camp, ran

across a freshly made notice, which on examination

proved to be the initial stake and notice of the Ore-

gon Association, with the names of the locators as

given in the location notice (Pr. Reed., p. 1070)

Avritten thereon. Going on to the tent he found

Jesse Sanford there, and said to him, "You seem to

have done some staking to-day"; to which the latter

responded that he had, that he had set up the initial,

the SW. cor. No. 2 across Vault Creek, near the left

bank, and blazed a line downstream on the left limit

near the foothills to post No. 3, opposite which, and

on the right limit of the creek, was a lake that was

a likel}^ place to find ducks. Mr. Kenney asked San-

ford how it happened that his name was not put on

the initial post, and not even Jesse Sanford 's, and

was told that he (Jesse Sanford) held powers of at-

torney from the persons whose names appeared

there; that he expected to get an interest in the

ground and that Kenney should have an interest.

(Kenney's Bv., Pr. Reed., pp. 608, 699.) The next

day, June 17th, 1905, Mr. Kenney took his gun,

passed across Vault Creek, and found post No. 2

of the Oregon Association, with the same names as

on the initial stake, and followed a freshly blazed

line on the left limit between the creek and the foot-

hills down to post No. 3 opposite the lake, which also

had the appropriate Oregon Association markings.

From post No. 3 Mr. Kenney went across the creek
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to the lake on the right limit, and spent the balance

of the day hunting for the north and east lines of

the Oregon Association, but found no traces of them.

In the evening of the 17th, at the tent, Mr. Kenney

rehearsed to Sanford his experiences of the day:

that he had found the initial, the SW. cor. No. 2, the

blazed line down the left limit, post No. 3 opposite

the lake, and had searched for the north and east

lines and found nothing to indicate where they were;

to all of which 8anford practically assented and sub-

stantiality admitted that the three stakes and the

blazed lines from the initial to the SW. cor. No. 2,

the blazed line and post No. 3, were all the markings

of the Oregon Association that he had made. (Ken-

ney's Ev., Pr. Reed., p. 689.)

The plaintiffs demonstrated by the evidence of

Ryan (Pr. Reed., p. 28), Robe (Pr. Reed., pp. 214,

589),;Crawley (Pr. Reed., p. 644), Middleton (Pr.

Reed., p. 1032), Warren (Pr. Reed., p. 806), Mears

(Pr. Reed., p. 898), Craig (Pr. Reed., p. 985) and

others, that Kenney 's narration as to the markings

of the Oregon Association on the ground was true.

There was nothing to oppose this showing except the

evasive and feeble attempt to dispute it, by J. H.

(Jesse) iSanford, who admitted that all the staking

and marking ever done b.y him for the Oregon Asso-

ciation was what he did on June 16th, 1905. (Jesse

Sanford's Ev., Pr. Reed., p. 255.) About June 17th

or 18th, 1905, a man by the name of Craig, who was

interested in the Isabelle Association, complained to

Sanford that the initial stake of the Oregon Asso-

ciation set by him was on the Isabelle Association
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ground; so Sanford and Kenney went to the up creek

end of the latter claim and measured down the

proper length, and Sanford marked a stake, which

should have been the SE. cor. of the Oregon Associa-

tion. It stood about 1320 feet NE. from the initial of

the Oregon Association, and for a distance of 150 to

200 feet from the initial post the trees were blazed.

This post was 40O or 500 feet NW. from the post es-

tablished by Surveyor Allen as the SE. cor. of the

Oregon Association. The facts in relation to this

stake are told hj Kenney, Warren and Mears. (Pr.

Reed., pp. 708, 812, 828, 910.)

In the latter part of June, 1905, Sanford and Ken-

ney commenced sinking a shaft at a point about 100

feet from Vault Creek, on the right limit, and some

300 or 400 feet east from the blazed line near the

foothills on the left limit ; and afterwards and in the

first days of August, 1905, Kenney with the help of

Greoghegan, drove the shaft to a depth of 80 feet,

struck the gravels and made a discovery of gold. All

this was conceded by everybody. It was also con-

ceded b}^ the defendants in error that no other dis-

covery or attempt to discover gold was made by

them, and they rested theii^ title to the Oregon

Association, so far as a discovery of gold was im-

portant, on that fomid in the 80 foot prospect hole

above described. Furthermore, the defendants in

error admitted that A. E. Stone and L. L. Brandt,

two of their niunber and claimants of the Oregon,

were the first to go upon the Liberty ground, in hos-

tility to the owners of the latter claim and that they

did so in the early part of the year 1907, and that
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they made no discovery of ^old ou the disputed strip

till June or July, 1907, ei^ht or ten months after the

plaintiffs in error made their discovery on the

Liberty. (A. E. Stone's Ev., Pr. Reed., p. 450.)

March 21st, 1906, an instrument in writing;- was

executed betv^reen A. J. ^lacArthur, Susie Mac-

Arthur, F. J. Cleary and J. H. (Jesse) Sanford, of

Fairbanks, parties of the first part, and A. E. Stone,

Theodore Beekord and L. L. Brandt, of the same

place, the parties of the second part, wherein the first

parties agreed to convey to second parties, by good

and sufficient deed, the lower or down creek 660 feet

by the width of the Oregon Association, in considera-

tion that second parties would sink two holes to bed-

rock on the Oregon ground. (Pr. Reed., p. 764.) In

the spring and sununer of 1906, Stone, Brandt and

Beekord did some desultory work on the Oregon,

such as completing the 80 foot shaft and starting an-

other hole at a point near what would have been the

center of the Oregon, if marked in accordance with

the calls in feet on the stakes. This second hole was

somewhere betAveen the westerly end of the Liberty

and Vault Creek, but it was not claimed that it was

ever sunk to bedrock, or that a discovery of gold was

made therein.

In April and May, 1906, after the contract above

referred to was entered into, Jerr}- Ryan, one of the

plaintiffs in error and this same A. E. Stone, for

some weeks, or at least for a good many days, in the

language of Ryan, "beat the bush" to find the lines

of the Oregon, to enable them to locate the Liberty

without encroaching on the Oregon. In their search
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they failed utterly to find any trace of Oregon mark-

ings other than the initial stake, the SW. cor. No. 2,

and the blazed line on the left limit of Vault Creek.

(See dotted red line on map, Plaintiffs' Exhibit No. 2,

Pr. Reed., p. 1048.) They made a special search for

the north or down creek line, at and near 2640 feet

downstream from the initial stake, where it should

have been if in existence, and also for the east line,

but found no evidence. In the early part of May,

1906, the lines of the Liberty were tentatively estab-

lished by Ryan and Stone, and later when L. L.

Brandt had appeared on the scene, the initial or iSW.

cor. stake was drawn in easterly, about 400 feet,

and the NW. cor. was likewise drawn in about

70 feet to make entirely certain that the west end

line of the Liberty should not interfere with the

ground claimed by the Oregon people. On May 24th,

1906, the lines of the Libert}^ were finally established

and marked as shown on plaintiffs' map, Exhibit No.

2. The names put on the Liberty stakes and notice

were: E. T. Yoemans, Olof Persson, J. W. Hall,

Oscar Reynolds, George Stone and J. A. Parsons.

(Pr. Reed., pp. 210, 211.) It was not questioned at

the trial that the lines of the Liberty were plainly

marked on the ground. Stone and Brandt expected

to secure an interest in the Liberty for development

work. (Pr. Reed., pp. 29, 152.) In the latter part

of July, 1906, Jerr}^ Ryan, for the locators, went into

the actual physical possession of the Liberty, living

at first in a tent, and with the assistance of Stone

and Brandt, built a cabin, and commenced sinking a

shaft for a discovery of gold, to complete the location
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of the Liberty. E. T. Yooniaiis, one of the locators,

came on the ground in August, and he and Ryan

worked in the shaft, and by August 28th, the date

of the commencement of the Allen survey, had it

down to a depth of 40 feet. They also erected a

stable for Ryan's horse, used in connection with the

mining work. The two men had all necessary cook-

ing utensils, provisions and mining tools in the cabin

and at the shaft. Later, in September, 1906, Yoe-

mans left, and his place was taken by Hall and Pers-

son, two of the locators, and the three continued to

work in the prospect hole, and at some time between

October 1st and 10th, 1906, at a depth of 80 feet

struck gravel or slide and made discovery of gold.

In Januarv, 1907, the same men started a new shaft

on the Liberty, which reached bedrock in February,

1907, 211 feet from the surface. That Ryan,

Yoemans, Hall and Perssons were in the actual pos-

session, and continuously and diligenth^ pursued

mining operations on the Liberty in July, August,

September and October, 1906, and in January and

February, 1907, and discovered gold in both the 80

and 211 foot shafts was not disputed at the trial.

In June and July, 1906, a paystreak was uncov-

ered at the upper end of the Victor Association,

south and upcreek from the Liberty and Oregon,

and the same was shown in the workings on the

Sierra Association, north and downstream, from

which the miners on Vault Creek concluded for a

certainty that the paystreak, in passing down creek

from the Victor, must run across the westerly end

of the Liberty. This vein of evidence was produced
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(Pr. Rec, p. 963) , AVarren (Pr. Reed., p. 850) ,

Notti (Pr. Reed., p. 565), Moreno (Pr. Reed., p. 537)

and others, and was not disputed by the defendants

in error. In the latter part of August, 1906, Jesse

Sanford, knowing of the finds on the Victor and

Sierra Associations, went out to Vault Creek, and

was followed by E. G. Allen, a surveyor, who on the

28th of August, 1906, with the assistance of Sanford,

Stone, Brandt and Beckord, commenced a survey

of the Oregon, finishing September 2, 1906. In mak-

ing this survey Mr. Allen conmienced at the initial

stake and ran due east to the SE. cor. of his survey

and established stake No. 2 there. It will be remem-

bered in this connection that Sanford, on June 16th,

1905, in doing the staking that he then did, w^ent w^est

from the initial stake about 1320 feet to a post on the

left bank of Vault Creek, which he marked No. 2.

The surve3^ing partj^ after fixing the SE. cor of the

Allen survey, then turned their attention to the NE.

cor,, to make sure that they were far enough east

and awaj^ from the creek to include the paystreak.

The east line was then run and swathed out, and was

found to be 3513.3 feet long. This line passed across

the west end of the Liberty, ran through the cabin

and cut off a strip of the latter claim, substantially

1,500 feet long by 750 feet in width at one end and

370 feet at the other, included in which was the cabin,

stable, shaft and all im23rovements of the plaintiffs

in error. When the surveying party came to run

and cut out the east side line across the Liberty, quite

a war of words resulted between Ryan and Yoemans
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Bcckord, Stone and Brandt on the other side. The

former were somewhat pacified by a statement of

Sanford 's that the overlap or interference could be

adjusted by seeing A. J. MacArthur, the druggist, at

Fairbanks, one of the men who let the contract to

sink on the Oregon to Stone and Brandt. The no-

tices on the initial, SW. cor. No. 2 and NW. cor. No.

3 set by Sanford June 16th, 1905, and the recorded

notice of location all called for a claim 2,640 feet by

2,640 feet, just 160 acres. The Allen survey of the

easterly side line of the pretended Oregon Associa-

tion was 3,513.3 feet in length. Something had to be

done to keep the area within the 160 acre limit, and

yet enclose the 80 foot discovery shaft dug by Kenney

and Geoghegan in July and August, 1905, on the

right bank of Vault Creek. Trial lines were run on

the north or down creek end, diligent search was

made by Sanford, the surveyor Mr. Allen and others

for the original No. 3 stake on the left limit of Vault

Creek, near the foothills (Snow's Ev., Pr. Eecd., p.

948); Sanford 's Cross-ex., Pr. Reed., pp. 286, 375),

but even if they found it, it was too far from the NE.

cor. of the Allen survey. So after a great deal of

manoeuvring a line was run from the NE. cor. west-

erly toward the lake 1,323.1 feet and thence SW.
971.3 feet, passing the lake on the upcreek side, and

a new NW. cor. stake was set, the distance across the

end being 2,294.4 feet. From the NW. cor. a line

was run through the thick timber on the right limit

of Vault Creek 3360 feet to the original post No. 2

set by Sanford June 16th, 1905. This westerly side
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line ran over and included most of the shaft sunk by

Kenney and Geoghegan in July and August, 1905,

and crossed Vault Creek to the left limit a short dis-

tance from the SW. cor. Mr. Allen numbered the

initial stake No. 1, the SE. cor. No. 2, the NE. cor

No. 3, the N. center No. 4, the NW. cor. No. 5 and the

SW. cor. No. 6. The area embraced by the lines of

the first Allen survey is 178 acres. A couple of weeks

after the survey was finished, about the middle of

September, 1906, the defendants in error had Mr.

Allen go out again and draw in the north end stakes

something over 200 feet and swath out a new north

end line. These stakes set where last placed until

in January, 1907, when they were put back to the

place fixed by Mr. Allen in August and September,

1906. The defendants in error, in making the Allen

survey, swathed out the lines all around and marked

the angles and centers with stakes and notices in such

manner that there was no mistaking them, which

plaintiffs below admitted and do now admit ; but that

was the first time the lines were so marked, by or on

behalf of the defendants in error. Indeed the de-

fendants in error in running the survey swathed out

three distinct north end lines before they got through.

(See Depo. Snow, Pr. Reed., p. 967 ; Craig, Pr. Reed.,

p. 991 ; Cross-ex. A. E. Stone, Pr. Reed., p. 486.)

In the spring of 1907 Stone and Brandt went upon

the downstream end of the disputed strip, sunk a

working shaft, and reached bedrock in July or Au-

gust, 1907, found the pay, took out a small dump and

washed up some $1,800 that season. Later in the

year Robinson and Quinn Murphy and associates
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began operations on the strip, and during the seasons

of 1908 and 1909 the paystreak was mined out, yield-

ing $162,261.21 in value of gold-dust. Under injunc-

tion orders the operators deposited with the Clerk of

the Court gold-dust of the market value of $33,799.30,

which still remains in the registry of the court and is

the visible bone of contention. (Mack's Ev., Pr.

Reed., pp. 239, 240.)

Upon this phase of the evidence the Court in-

structed the jury, that it made no difference whether

or not the boundaries of the Oregon were marked

on the ground prior to the survey, that if it w^as done

by the Allen survey in August and September, 1906

,

and before the plaintiffs in error had made a dis-

covery of gold within the boundaries of the Liberty,

the disputed strip belonged to the Oregon people by

virtue of the discovery of gold in August, 1905, made

b}^ Kenney and Geoghegan in the 80 foot shaft on the

banks of Vault Creek. This ignored the evidence of

plaintiffs in error that they were the first stakers

of the Liberty ground, had gone into the actual physi-

cal possession in July, 1906, and continuously and

diligently thereafter prosecuted mining operations

till a discovery was made in October, 1906, and again

in February, 1907; that defendants in error did not

even enter upon the disputed territory till the spring

of 1907, and made no discovery there till July or

August, 1907. It also ignored the law^ that the plain-

tiffs in error on such a state of facts would be pro-

tected against the encroachments of the Oregon

claimants; and that in any event the latter could ac-

quire no rights in the ground embraced by the over-
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lap, based solely on the markings on the ground by

the Allen survey, unless they entered peaceably and

openly on the ground in controversy and there made

a discovery of gold, before the plaintiffs below did.

Practically, the Court's instructions amounted to a

direction to find for the defendants below.

At the trial, the plaintiffs below attacked the

validit}^ of the Oregon location, for the reason that it

was a fraudulent or ''dummy" location. The testi-

mony on this point, undisputed, was as follows: In

June, 1905, A, J, MacArthur, a druggist living in

Fairbanks, and J, H. (Jesse) Sanford, acting to-

gether and with the purpose of acquiring for them-

selves and such of their relatives as they might

choose to let in, 160 acres of placer ground on Vault

Creek, below the Isabelle Association, prepared two

lists of names to be placed on .the stakes and recorded

notice; MacArthur furnished one list, containing

the names of A, McKinnon, ]\I, J, Foley, A, P. Mac-

Arthur and N, P, Hill ; and Sanford a like list with

the names of H. W, Sanford, B, W. Piper, A, N.

Grould and J, McDonald written on it. Sanford, in

company with J. E. Kenney, a prospector, went out

to Vault X]reek, and on June 16th, 1905, the former

placed these names on the initial stake, SW. cor. and

NW. cor. stakes of what is claimed as the Oregon As-

sociation, and also on the recorded notice later.

(Pr. Reed., pp. 256, 1070.) On the 21st day of

March, 1906, A, J, MacArthur, Mrs. Susie Mac-

Arthur, his wife, F. J. Cleary, brother to Mrs. Susie

MacArthur, and Mrs. N. P. Hill and brother in law

to A. J. MacArthur, the druggist, his guardian, and
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J. H. Sanford, executed a contract in favor of Theo-

dore Beckord, A. E. Stone and L. L. Brandt, wherein

the grantors, assuming to be the owners of the Ore-

gon claim, agreed to make a deed to the second par-

ties for a divided quarter of the Oregon Association.

(Pr. Reed., p. 763.) On the first day of November,

1006, the same parties entered into another fomial

contract to convey, and also a lease of a part of the

Oregon, in which the same first parties assume to be

the sole owners of the Oregon Association. (Pr.

Reed., p. 766.) October 13th, 1906, a lease was made

by same first parties to Quinn Murphy and T. Sulli-

van; and on March 9th, 1907, a similar lease to C. J.

Robinson and J. T. Clayworth. (Pr. Reed., p. 359.)

From June 16th, 1905, to the date of the trial A. J.

MacArthur, his wife, and ward F. J. Cleary, and J.

H. Sanford, by some one or more of them, were in

the actual physical possession, in person and by ten-

ant, of all the ground claimed to be the Oregon As-

sociation, and none of the persons named in the loca-

tion notice, including Mrs. N. P. Hill, who lived in

Fairbanks, have ever had anything to do with the

ground, or even asserted ownership. After it had

become reasonably certain that a paystreak crossed

the westerly end of the Liberty, A. J. MacArthur and

J. H. Sanford sent to five of the persons named in the

notice and procured their powers of attorney. The

record shows a power of attorney, dated June 22d,

1906, from H. W. Sanford to J. H. (Jesse) Sanford;

another dated June 23d, 1906, from A. N. Gould

to J. H. Sanford, both residents of the State of Ore-

gon ; another dated June 9th, 1906, from A. McKin-
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non to A. J. MaeArthur; another dated July 23d,

1906, from M. J. Poky, of Arizona, to A. J. Mac-

Arthur; and on Aug. 20th, 1906, still another from

A. P. MaeArthur, of N. Dakota, to A. J. MacArthur.

(Pr. Reed., pp. 1059, 1068.) Sanford produced a

power of attorney from B. W. Piper, dated June

10th, 1902. (Pr. Reed., p. 1060.) No powers of at-

torney, or recognition of any kind, were shown as to

Mrs. N. P. Hill and J. McDonald.

On April 27th, 1908, the deposition of J. H. San-

ford was taken at Fairbanks in cause No. 977, Mc-

Kinnon et al. vs. Wiley et al. This preceded the de-

cision of this court in Cook vs. Klonos, 164th Fed.

529, and the witness and his attorney evidently did not

realize the damaging nature of the testimony he was

then giving. In this deposition Sanford very glibly

admitted that he was to have a quarter interest in

the Oregon (40 acres) for staking it ; that is, half of

the interests of H. W. Sanford, A. N. Gould, John

MacDonald and W. B. Piper; and, of course, was

compelled to admit that he did so testify and that it

was the truth. (Pr. Reed., p. 354.) The evidence

of C. E. Parks, the abstractor (Pr. Reed., p. 773),

shows that outside of the deeds of Foley to Mrs.

Susie MaeArthur, and one from H. W. Sanford to

Mrs. J. H. Sanford, dated Oct. 6th, 1908, the records

at Fairbanks fail to disclose any conveyances or

other papers affecting the Oregon claim from the

other six supposed locators. In the spring of 1908

the plaintiffs below secured an injunction, after-

wards modified somewhat, ordering the defendant

])elow to deposit the roj^alty with the Clerk of the
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Court. (Pr. Reed., pp. 1044, 1046.) Before this

could be served, the cleanups had commenced on the

ground in dispute and C. J. Robinson, one of the

operators under lease from A. J. MacArthur, his

wife, F. J. Cleary and J. H. Sanford, delivered to

A. J. MacArthur gold-dust to the amount of twenty-

five per cent of 162 or 262 ounces. (Pr. Reed., p.

447.)

Upon this statement of facts the Court not only

refused to instruct the jury himself on the subject

of fraudulent or "dummy" location of the Oregon,

but rejected the one prepared by the attorneys for

plaintiffs below, and during the argument orally in-

structed the jury that there was not sufficient testi-

mony on that point to warrant their consideration';

in other words, that the question of fraudulent or

''dummy" location w^as not involved in the case.

Assignments of Error.

The plaintiffs in error, plaintiffs in the court below,

will rely for a reversal of this cause by the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, upon the following errors committed by the trial

court as shown by the record

:

I.

The Court erred in giving to the jury upon its own

motion, its instruction No. 16, which is as follows,

to wit;

"You are instructed that a mining claim may

be marked upon the ground by stakes or other

permanent monuments; but you are instnicted

that the law requires a claim to be marked so dis-
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tinctly upon the ground that its boundaries can

be readily traced.

The requirements of the statute in this respect

are not necessarily fulfilled by merely setting

stakes at each of the corners of the claim and at

the center of the end lines, unless the topo-

graphy of the ground and the surrounding condi-

tions are such that a person accustomed to trac-

ing lines of mining claims can, after reading a

description of the claim in the posted or re-

corded notice of location or upon the stakes, by

a reasonable and bona fide effort to do so, find

all of the stakes or monuments and thereby

readily trace the bomidaries.

Where the country is broken, or the view from

one stake or monument to another is obstructed

by intervening timber or brush, it may be neces-

sary to blaze trees along the lines or cut away

the brush, or set more stakes at such distances

that they may be seen from one to the other,

in a way to indicate the lines so that the same

may be readily traced; but it is not for the Court

to say what is a sufficient marking. It is your

duty to determine from all the evidence in the

case, and from the topography of the ground in

question, and the surrounding conditions,

whether or not a sufficient marking of the

boundaries of the claim was made by the de-

fendants so that they could be readily traced by

a person making a reasonable effort to do so.

But if you find from the evidence that the

Oregon Association placer claim as originally
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located included the tract of mining ground in

controversy, and if you further find that the

boundaries thereof were not so marked as to

make them readily traceable at or about the time

of the making of such location, but you do

further find that such boundaries were so

marked as to be readily traceable upon the

ground during the months of August or Sep-

tember, 1906, at the time of the alleged "Allen

Survey" and that such marking was made peace-

abl}^, and not clandestinely, surreptitiously or

fraudulently', and was made before the plain-

tiffs made any discovery of gold within the ex-

terior boundaries of the Liberty Association

claim, and you further find that the defendants

made a discovery of gold within the limits of

said Oregon Association placer claim prior to

the date when plaintiffs made a discovery of

gold within the exterior boundaries of the

Liberty Association claim, then you are in-

structed that it is immaterial whether the origi-

nal marking of the Oregon boundaries were suffi-

cient to make them readily traceable or not.

But if you find and believe from the evidence

that the Oregon Association claim as originally

staked did not include the tract of mining

ground in controversy, and if you further find

that the "Allen Survey" changed the original

boundaries of the said Oregon association claim

so as to include the tract of mining ground in

controversy, then the defendants cannot prevail

in this action, unless you further find that they
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made a discovery of gold within the limits of the

disputed tract prior to the time the plaintiffs

made a discovery of gold on the 'Liberty Asso-

ciation claim—if you find the plaintiffs ever

made such discovery on said claim. That is,

whatever discovery of gold, if any, was made by

the defendants in their first shaft could and

would qnly give life to the Oregon Association

claim as originally bounded; and if you find, as

before stated, that it did not originally include

the strip of mining ground in controversy, be-

fore the defendants would have any rights in

and to said strip of mining ground it would be

necessary for them to show that they made a dis-

covery of gold within the limits of such disputed

tract before the plaintiffs made a discovery on

the said Liberty Association claim. '

'

II.

The Court erred in giving to the jury its general

instruction No. 17, in the following language, viz.

:

"You are instructed that the mere marking

of the boundaries of a tract of ground contain-

ing a hundred acres or more does not, of itself,

give to the persons marking such boundaries the

exclusive right of possession of such tract, un-

less he makes a discovery of gold within the

limits of such tract ; and the mere possession or

occupancy of a certain portion of that tract,

whereon he has a house in which he lives and a

shaft in which he is w^orking, does not give him

the right to the exclusive possession of the en-

tire tract unless he has first made a discovery
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of gold thereon. He is entitled to the exclusive

possession of that portion of the tract of which

he is in the actual possession or pedis possessio—
foot possession ; but while the pedis possessio is

thus protected, it must yield to an actual loca-

tion on a valid discovery made by one who has

entered upon the ground peaceably and neither

clandestinely nor with fraudulent purposes.

The exclusive right of possession is, by sec-

tion 2322 of the Revised Statutes of the United

States, conferred upon a person or association

of persons w^ho have made a valid location, one

of the essentials of which, as has been said, is

a discovery of mineral. Prior to the discovery

of such mineral, all such mineral land is, in law,

vacant and open to exploration and location,

subject, how^ever, to the w^ell-established rule that

no prospector is authorized, by any form of

forcible, fraudulent, surreptitious or clandestine

conduct to enter or intrude upon the possession

of another prospector. For any miner upon the

public domain is entitled to the whole of the iDlace

in which he may be working, as against all others

having no better right thereto."

III.

The Court erred in giving to the jury, as part of its

general charge, instruction No. 18, as follows:

"You are instructed that the acts of Congress

prescribe two, and only two, prerequisites to vest

in a competent locator complete possessory title

to a placer mining claim. They are (1) the dis-

covery upon unappropriated public land of the
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United States, within the limits of the claim,

of mineral in snch quantities as to justify an

ordinarily prudent man—not necessarily a

skilled miner—in doing further work and labor

upon the property with a reasonable expectation

of developing a paying mine ; and (2') a distinct

marking of the boundaries of such claim upon

the ground so that the same may be readily

traced.

No appropriation of the land is made until

both of these requirements are fulfilled ; and un-

til that time, the ground sought or claimed is

open to location and appropriation by any^ com-

petent locator. But if these requirements have

been complied with, the land is no longer pub-

lic, and the possession and right of possession

and the right to acquire the title are irrevocably

vested in the locator.

Now in this case, if you find that the defend-

ants had complied with both of these require-

ments before the plaintiffs had made a discovery

and location of the property in dispute, then I

instruct you that the order in which the defend-

ants fulfilled these two essentials is, as to the

plaintiffs, immaterial. There is no requirement

of the legislation of Congress that a discovery

shall be made before location, or that the loca-

tion shall precede the discovery. The order in

which the statutory requirements for securing a

mining claim are complied with is immaterial,

so long as the rights of others do not intervene

before they are complied with. The markings
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of the boundaries of the claim may precede the

discovery, or the discovery may precede the

marking; and if both are completed before the

rights of others intervene, the earlier act will

inure to the benefit of the locator as of the date

of the later, and a complete possessory title to

the premises will vest in him as of the latter

date.

But when a claim is marked upon the ground

and a discovery of gold is made within the limits

of such claim, such discovery applies to that

claim only as so bounded. If the boundaries

of such claim are thereafter extended, it becomes

necessary for those w^ho extend such boundaries

to make a discovery of gold within the added

area included within the limits of the boundary

so extended before any other person makes a

valid mining location of the same, in order to

enable such person to defend his title to the ex-

cess resulting from the extension of the bound-

aries.
'

'

IV.

The 'Court erred in reading to the jury its instruc-

tion No. 19, to w^it

:

"You are instructed that the locators of an

association placer mining claim, provided there

be eight bona fide locators thereof, are entitled

to locate 160 acres of placer mining ground upon

the public domain of the United States; and in

the event of such persons attempting in good

faith to locate such placer mining claim should

inadvertently embrace within the area staked by
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them more than 160 acres (being 20 acres each

as provided by law) they are entitled, when that

fact is ascertained by them to throw off the ex-

cess on any of such ground they may elect ; and

such excess may be thrown off at any time after

the locators become aware that the same exists,

provided no intervening rights of other valid

and subsisting locations have first attached."

V.

The Court erred in reading to the jury its general

instruction No. 20, which is as follows

:

"You are instructed, Gentlemen of the Jury,

that under section 682 of the Code of Civil Pro-

cedure of Alaska, it is provided that when per-

manent or visible and ascertained boundaries or

monuments are inconsistent with the measure-

ments, either of lines, angles, or surveys, the

boundaries or monimients upon the ground are

paramount, and that by reason of the fact that

the notice written upon the stakes or monuments

of the Oregon Association called for a less dis-

tance than the stakes as placed upon the ground

claimed, that does not render the location of the

Oregon Association claim invalid.

You are further instructed that locations are

often made without any accurate knowledge of

the true courses and directions and distances,

and that mistakes in these respects frequently

occur, but that such mistakes do not invalidate

the location if by the inspection of the markings

upon the ground the boundaries of the claim

can be readilv traced. Positive exactness in
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such matters should never be required. It is the

marking of the location by posts and monuments

that determines the particular ground located."

VI.

The Court erred in reading to the jury its general

instruction No. 22, which is as follows

:

"You are further instructed, Gentlemen of

the Jmy, that if a location has been lawfully

made, the rights of the locator cannot be divested

by the mere obliteration or the marks of the re-

moval of the stakes, without his fault, he having

performed the other acts required by law."

VII.

The Court erred in failing and refusing to give to

the jury plaintiff's special instruction No. 1 as ten-

dered, the same being as follows

:

"You are instructed that a claim may be

marked upon the ground by stakes or other per-

manent moniunents, but you are instructed that

the law requires a claim to be so distinctly

marked ujoon the ground that its boundaries

can be readily traced. The requirements of the

statute in this respect are not necessarily ful-

filled by merely setting stakes at each of the

corners of the claim and at the center of the

end lines, unless the topography of the ground

and the surrounding conditions are such that a

person aecustomed to tracing lines of mining

claims can, after reading a description of the

claim in the posted or recorded notice of loca-

tion or upon the stakes, by a reasonable and

bona fide effort to do so, find all of the stakes
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and thereby readily trace the boundaries.

Where the country is broken, or the view from

one stake or monument to another is obstructed

by intervening timber or brush, it may be neces-

sary to blaze trees along the line or cut away
the brush, or set more stakes at such distances

that the}^ may be seen from one to the other, in

a way to indicate the lines so that the bound-

aries can be readily traced. But it is not for

the Court to say what is a sufficient marking of

the boundaries. It is -your duty to determine

from all the evidence in the case and from the

topography of the ground in question, whether

or not a sufficient marking of the boundaries of

the claim by the defendants was made so that

the same could be readily traced by a person

making a reasonable effort to do so. So if you

find from the evidence in this case that the

Oregon Association or Group was not, prior to

the Allen survey, marked upon the ground b}^

the defendants or their agents in such manner

that its boundaries could be readily traced,

then I instruct you that the defendants had

failed up to that time in one of the essentials

of a valid placer mining location, and if you

find from a preponderance of the evidence that

prior to the Allen survey and in the month of

May, 1906, the plaintiffs marked the boundaries

of the Liberty Association on the ground in such

a manner that they could be readily traced, and

thereafter and in June 1906, went into the

actual, physical possession of said Liberty As-
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sociation, and some one or more of them re-

mained in the actual, physical possession there-

of and from June to October, 1906, proceeded

with reasonable diligence to sink a shaft thereon

for the purpose of making a discovery and of

completing their location, and that sometime in

the fore part of October, 1906, had sunk said

shaft about 80 feet deep and discovered gold

therein, and afterwards and about January 1st,

1907, commenced another shaft upon the said

ground and sunk it to bedro-ck for a distance of

about 211 feet, reached bedrock in February,

1907, and again discovered gold and during the

period from May, 1906, to February, 1907, in-

clusive, the defendants made no discovery of

gold within the boundaries of the disputed strip,

then I instruct you that the running of the line

by the Allen survey over and across the westerly

end of the Liberty Association would in no wdse

interfere with the rights of plaintiffs in the said

ground and your verdict should be for the plain-

tiffs."

VIII.

The Court erred in failing to give and refusing to

allow plaintiff's special instruction No. 2, which

reads as follows:

"If you find from the evidence that the de-

scription in the notice on the initial stake and

in the location certificate of the Oregon Associa-

tion called for a piece of ground 2640 feet

square, but that J. H. Sanford, the agent of the

locators, when he set up the stakes of the said
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Association in June, 1905, placed the nortliTvest

corner stake a distance of 3360 feet downstream

from the southwest corner stake and the north

center stake about an equal distance downstream

from the initial stake and the northeast corner

stake 3513 feet north and downstream from the

southeast corner stake and that the north end

and east side lines were not at any time prior

to the Allen sur^^ev in August and September,

1906, marked on the ground so that they could

be readily traced, then I charge you as a matter

of law that the lines of the Oregon Association

were not so marked on the ground that thej^

could be readily traced, and the ground em-

braced in the said Liberty Association was in

May, 1906, open to location as against the de-

fendants.
'

'

IX.

The Court erred in failing and refusing to give

to the juiy plaintiff's special instruction No. 3, as

tendered, the same being as follows

:

*'If you find from the evidence that neither

the defendants nor their agents, had at any time

prior to the Allen survey in August and Septem-

ber, 1906, marked on the ground the lines of

the Oregon Association so that they could be

readily traced, and that in May, 1906, the plain-

tiffs and their agents marked on the ground the

lines of the Liberty Association in such manner

that such lines could be readily traced, and

afterwards and in June, 1906, some one or more

of them went into the actual physical possession
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of said Liberty Association and oommcnrod

sinking a shaft for the purpose of Tnaking a dis-

cover}^ of gold, and thereafter remained in such

actual possession and continued with reason-

able diligence to sink such shaft and build a

cabin and stable, and that they reached a depth

of 80 feet in such shaft in the fore part of Octo-

ber, 1906, and discovered gold therein, and later

commenced another shaft on the said liiberty

and reached bedrock therein in February, 1907,

and found gold, then I charge you as matter of

law that the plaintiffs would be protected in

such actual possession for such reasonable length

of time as would enable them to make a dis-

covery and thus complete their location, and

during such period no others could, by any form

of forcible, fraudulent, surreptitious or clandes-

tine conduct, acquire any rights in the said

Liberty ground by extending old boundaries or

making new boundaries so as to include all or

any portion thereof. The questions of marking

boundaries, actual possession, reasonable dili-

gence in prosecuting the work of making a dis-

covery and making a discovery, are all questions

of fact for the jury."

X.

The Court erred in failing and refusing to give to

the jury plaintiff's special instruction No. 4, as

tendered, the same being as follows

:

"If you find from the evidence that at some

time prior to June 16th, 1905, the defendants,

J. H. Sanford and A. J. MacArthur, for the pur-
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pose of securing to themselves a greater area of

mining ground in one location than 20 acres

each, entered into an agreement to stake and

record the Oregon Association in the names of

eight (8) persons, viz., A. McKinnon, A. P. Mc-

Arthur, M. J. Foley, N. P. Hill, A. N. Gould, H.

W. Sanford, J. McDonald and W. B. Piper, all

of whom were at that time nonresidents of the

Territory of Alaska, except N. P. Hill, J. Mc-

Donald and W. B. Piper, the said Sanford fur-

nishing the names of four (4) of such persons

and McArthur the other four (4) ; that to carry

out such agreement the said Sanford placed the

names of said eight persons on the initial and

other stakes of the Oregon Association, and in

the location certificate thereof, and thereby

claimed to locate the said Association in their

names, they being the persons whose names are

mentioned in the pleadings and evidence; that

all this was done by said Sanford and McArthur

upon the understanding and mth the purpose

on their part, that the real title and beneficial

use of the mining ground embraced in said Ore-

gon Association should inure to and in fact vest

in themselves and such others as they might

select, and that all or part of the eight persons

appearing as locators were to have no title or

beneficial use of said mining ground; that im-

mediately after June 16th, 1905, the defendants

J. H. Sanford, A. J. McArthur, Susie McArthur,

and F. J. Cleary, entered into the actual pos-

session and control of said mining ground and
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have ever since claimed to own it and have dealt

with it as their private property, to the exclu-

sion of part or all of the eight persons named as

locators, then I charge you that the location of

the Oregon Association was what is called in the

law a "dumni}^ location," and was void and the

defendants secured no legal rights in and to the

ground included or intended to be included

therein, and this result follows whether all, part

or none of said persons, either prior or subse-

quent to June 16th, 1905, knew of or acquiesced

in the agreement between Sanford and Mc-

Arthur and their transactions thereunder."

XI.

The Court erred in failing and refusing to instruct

the jury on the subject of "dimnny locations" and in

instructing the jury orally during the argument in

effect to disregard all evidence upon that subject and

that there w^as no sufficient evidence upon that sub-

ject to warrant their consideration.

XII.

The Court erred in overruling plaintiff's motion

for a new trial.

XIII.

The Court erred in rendering judgment upon the

verdict in favor of the defendants and against these

plaintiffs.

(Sgd.) LOUIS K. PRATT,
THOMAS A. MARQUAM,

Attorneys for Plaintiffs.
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Received a copy of the above and foregoing ''As-

signment of Error" this 5tli day of March.

(Sgd.) JOHN L. McGinn,
Attorney for Defendants.

[Endorsed] : 903. In the District Conrt for the

Territory of Alaska, Fourth Division. J. W. Hall
et al. vs. A. McKinnon et al. Assignments of Error.

Filed in open Court Mar. 5, 1910. Dist. Court, Ter.

Alaska, Uh Div. E. H. Mack, Clerk. By E. A.
Henderson, Deputy.

Brief of the Argument.

The first assignment of error is directed to the 16th

instruction. At the trial it was admitted that the

plaintiffs established this state of facts, viz.: That

on June 16th, 1905, Jesse Sanford set up and marked

the initial upcreek stake of the Oregon, and wrote

thereon the names of A. McKinnon, A. P. MacAr-

thur, M. J. Foley, N. P. Hill, A. N. Gould, H. W.
Sanford, B. W. Piper and J. McDonald, as locators,

by himself as agent, the name of the claim ''Oregon

Association"; and that it was 2,640 by 2,640 feet in

dimension ; that on the same day he went west from

the initial post about 1,320 feet to the left limit of

Vault Creek, and there set post No. 2, and so marked

it and placed the same names thereon as locators and

again gave the name of the claim, "Oregon Associa-

tion"; that it was 2,610 feet by 2,610 feet square,

etc., all of which appears in the recorded notice;

that b}^ August 8th, 1905, Kenney and Geoghegan

working under the orders of Jesse Sanford, had

sunk a shaft 80 feet in depth on the right limit of

Vault Creek, about 100 feet therefrom, at the point
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designated on the map, ** Plaintiff's Exhibit No. 2,"

and discovered gold therein on or prior to August

8th, 1905; that defendants in error rest their title

to the Oregon Association, so far as a discovery of

gold is important, on the one made by Kenney and

Geoghegan in the 80 foot shaft, and never attempted

to make another, even within the boundaries of the

"Allen" survey of the Oregon, until the one made by

Stone and Brandt within the Liberty and Allen sur-

vey lines in July or August, 1907; that between

August 28th and September 2d, 1906, E. G. Allen,

a surveyor, at the instance of Jesse Sanford, sur-

veyed what are now claimed to be the out-boundaries

of the Oregon Association, and in so doing marked

the lines plainly on the ground, the east line of which

ran across the westerly end of the Liberty Associa-

tion, cutting off a strip about 1,500 feet in length by

750 feet in width at one end, and 370 feet at the other,

^vhich strip contained a paystreak from which de- >

fendant in error extracted gold-dust of the value of

$162,261.21 during the years 1907-8 and 9; that on the

24th of May, 1906, the lines of the Liberty Associa-

tion, inclosing 120 acres, were plainly marked on the

ground, and the names of the locators put on the

stakes, and in the recorded notice, viz.: E. T. Yoe-

mans, 01 of Persson, J. W. Hall, Oscar Reynolds,

George Stone and J. A. Parsons ; that from the first

part of July, 1906, to March, 1907, Jerry Ryan, one

of the owners of the Liberty, with E. T. Yoemans,

Olof Persson and J. W. Hall, three of the locators,

were in the actual possession of the Liberty, built a

cabin and stable, had all necessary provisions and
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tools, a horse to haul wood and timbers, started a

shaft to make discovery of gold, which was down 40

feet at the date of the Allen survey of the Oregon

from August 28th to September 2d, 1906, drove the

shaft to the depth of 80 feet and discovered gold by

October 10th, 1906; sunk another shaft 211 feet to

bedrock and again discovered gold in January and

February, 1907 ; and at all times from the middle of

July, 1906, to March, 1907, were in the actual j^hysi-

cal possession of the Liberty, engaged in a continu-

ous and diligent effort to complete the location of the

Liberty by making a discovery of gold, the results

of which were the two shafts, one 8-0 feet deep and

the other 211 feet to bedrock, and the finding of gold

in each.

The divergence in the proofs, if it can be said that

there was any, as between the owners of the Liberty

Association, plaintiffs below, and the claimants of the

Oregon Association, defendants below, commences

here. The plaintiffs in error demonstrated that all

the markings made for the Oregon Association were

those made by Jesse Sanford on June 16th, 1905.

These consisted of the initial post, with the writings

described above, a few blazes between that and post

No. 2, which was placed on the left limit of Vault

Creek, the written directions on post No. 2, a well

blazed line along the foothills on the left limit of

Vault Creek for a distance of 3,700 feet to post No.

3, and appropriate Oregon Association written di-

rections on post No. 3. (See Map, Plaintiffs' Exhi-

bit No. 2 (Pr. Reed., p. 1048) ; also evidence of Ken-

ney (Pr. Reed., p. 689), Ryan (Pr. Reed., p. 28),
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Robe (Pr. Reed., pp. 214, 589), Craig (Pr. Reed.,

p. 975), Warren (Pr. Reed., p. 806), Crawley (Pr.

Reed., p. 644), Middleton (Pr. Reed., p. 1032), and

Mears (Pr. Reed., p. 898).) Against this Jesse San-

ford testified that all the staking and marking of the

Oregon Association was done by him on June 16th,

190!5 (Pr. Reed., p. 255) ; that on that day he marked

out the lines of the Oregon on the ground so that they

could be readily traced at the precise place where the

Allen survey laid them in August and September,

1906; that nothing was done by or on behalf of the

locators in the way of marking such boundaries be-

tween June 16th, 1905, and the date of the Allen sur-

vey. Mr. Sanford's evidence, that he blazed and

marked all the lines of the Oregon on eJune 16th or

17th, 1905, or on both of those days, stands uncor-

roborated by other witnesses or by circumstances.

The plaintiffs below^ showed his testimony to be

foolishly false.

It is apparent from the foregoing that the law that

should have controlled the case was as to the marking

of the boundaries of the Oregon Association on the

ground so that they could be readily traced, and not

the discovery of gold within the lines. The attor-

neys for the plaintiffs in error proceeded on this

theory in the conduct of the case. We did not deny

then, and do not now, that the Oregon people dis-

covered gold on or before August 8th, 1905, in the 80

foot shaft dug by Kenney and Geoghegan on the

right bank of Vault Creek, nor that the Allen survey

marked boundaries on the ground very plainly, be-

tween August 28tli and September 2d, il906, and
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called tlicm Oregon Association boundaries. Bait we

proved conclusively that the Oregon boundaries had

never been marked on the ground, plainly or other-

wise, prior to the Allen survey.

The Court, by a single paragraph of the 16th in-

sftruction, demolished this theory, and the evidence

to sustain it, and practically directed a verdict for

the defendants in error, in the following language

:

"But if 3^ou find from the evidence that the

Oregon Association placer claim as originally

located included the tract of mining ground in

controversy^, and if you further find that the

bomidaries thereof were not so marked as to

make them readily traceable at or about the time

of the making of such location, but you do fur-

ther find that such boundaries were so marked

as to be readily traceable upon the ground dur-

ing the months of August or September, 1906, at

the time of the alleged 'Allen Survey' and that

such marking was made peaceably, and not

clandestinely, surreptitiously or fraudulently,

and was made before the plaintiffs made any

discovery of gold within the exterior boundaries

of the Liberty Association claim, and you fur-

ther find that the defendants made a discovery

of gold within the limits of said Oregon Associa-

tion placer claim jDrior to the date when plain-

tiffs made a discovery of gold within the exterior

boundaries of the Liberty Association claim,

then you are instructed that it is immaterial

whether the original marking of the Oregon
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boundaries were sufficient to make them readily

traceable or not."

The discovery of gold on the Oregon referred to in

the foregoing paragraph was the one made by Ken-

ney and Geoghegan in the 80 foot shaft on the right

bank of Vault Creek on or prior to August 8th, 1905.

No other discovery within the Oregon boundaries,

even those fixed by the Allen survey, was shown or

attempted to be proved by the defendants in error,

except the one by Stone and Brandt on the disputed

strip in July or August, 1907, eight or ten months

after the staking of the Liberty and finding gold

thereon. Of course this discovery by Stone and

Brandt in July or August, 1907, could not be and was

not significant. There is nothing in the remaining

part of the 16th instruction, nor in the 18th instruc-

tion (the two being the only parts of the charge that

deal wdth the questions of marking boundaries and

discovery), that in any wise changes or modifies the

plain meaning of the paragraph quoted. It told the

jury that if the Oregon people discovered gold in the

shaft dug by Kenney and Geoghegan on or prior to

August 8th, 1905 (admitted by plaintiffs to be true),

and marked the boundaries by the Allen survey be-

tween August 28th and September 2d, 1906, before

the Liberty claimants made a discovery of gold inside

their lines (which was not disputed by plaintiffs

below), then the verdict must be for the defendants

below. The jury followed the law as laid down to

them in this paragraph. It is the only tangible, in-

telligible statement of the law of the case as applied

to the evidence to be found in the instructions, and
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ever3i:hing else said by the Court on the subject in

the 16tli and 18th instructions, might serve to con-

fuse, but does not even contradict it.

It is true that in other parts of the 16th and 18th

instructions (Assignments of Error, Nos. 1 and 3),

the Court did say to the jury, in substance, that if the

Oregon had once marked their boundaries on the

ground so as to be readily traceable, and hj the Allen

survey extended them so as to include part of the Lib-

erty ground, it would be necessary for the Oregon

claimants to make the first discover}^ within the con-

flicting area to defeat the Libert}^ title, but this was

of no avail to the latter claimants for two unanswer-

able reasons. In the first place, the plaintiffs below

claimed, and established beyond all doubt, that San-

ford only set the initial, the SW. corner No. 2 and

post No. 3 of the Oregon, with blazed line along foot-

hills on left limit of Vault Creek, in June, 1905, and

that nothing further w^as done in that regard until

the Allen survej^; and the defendant Jesse Sanford

swore that he marked all the boundaries of the Ore-

gon June 16, 1905, at the precise place on the ground

run over by the surve}^ This makes it self-evident

that there were no jDroofs from either side on w^hich

an instruction as to extending boundaries of the Ore-

gon could be predicated. But this iTs not the w^orst

vice in the instructions now^ being considered. We
strenuously insisted at the trial that it would make
no difference in principle whether the O'regon once

had boundaries, and by pushing them out covered

I)art of the Libei-t}^ ground, or never had fixed boun-

daries until the Allen survey was run, and at that
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time ran over and induded in tlie survey boundaries

part of the Liberty. But the Coi\i't saw a marked

diffeienee in the two situations, and ii^iored the one

upon whieh the testimony was overwhelming, viz.

:

that the Oregon never had been bounded prior to the

Allen survey, and confined his instructions to the

one proposition of extension of boundaries, on which

there was absolutely no evidence, as before pointed

out. Bigelow vs. Conrad, 159th Fed. 868, was the

rock against which we went down to defeat. Be-

cause, in that instance, boundaries were extended,

the Court would not yield to our arguments, "that

in reason there could be no difference between exten-

sion of old and establishing new boundaries, result-

ing in an overlap," but, on the contrar}^ considered

that case decisive against us. We embodied our

views of the law on all the questions discussed so far,

and for that matter covering the merits of the case

on this phase, in two special instructions, numbered

1 and 3 (Assignments of Error, 7 and 9), one or the

other of which should have been given, but was not;

nor does the general charge, in any sense, supply

their place.

We proved at the trial, be.yond a reasonable doubt,

by the testimony of Kenney (Pr. Reed., p. 689),

Robe (Pr. Reed., pp. 214, 589), Ryan (Pr. Reed., p.

28), Crawley (Pr. Reed., p. 644), Middleton (Pr.

Reed., p. 1032), Craig (Pr. Reed., p. 975), Snow
(Pr. Reed., p. 945), Mears (Pr. Reed., p. 898),

Warren (Pr. Reed., p. 806), Yoemans (Pr. Reed.,

p. 152), and AViley (Pr. Reed., p. 615), that Jesse

Sanford in June, 1905, started to stake the Ore-
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gon Association on both sides of Vault Creek, and

with that purpose in his mind set and marked the

initial stake, went wTst and pai*tly blazed out a line

to the SW. corner post No. 2, and marked it prop-

erly, and then blazed a well-defined line down the

creek on the left limit, near the foothills, 3,700 feet

to post No. 3, and that w^as all that he did do in the

way of marking the lines, or that was done by any-

body until the Allen survey in August or September,

1906 ; that if Sanford had completed his staking by

putting out the NE. and SE. corners, the ground em-

braced in the Oregon lines would not have touched

the Liberty location by several hundred feet; that

when Sanford, and those acting with him, heard in

June or Jul}^, 1906, of the paystreak having been

found on the Victor Association, above the Oregon

and Liberty and on the Sierra Association below,

they, like the miners on Vault Creek, concluded that

it must run across the westerly end of the Liberty,

and in August and September, 1906, caused the Allen

survey to be run, including therein the westerly end

of the Liberty and the paystreak, and afterwards

mined out and took away from the Liberty people,

the rightful owners, gold-dust of the value of $162,-

261.21. ( See Plaintiffs ' Exhibit 2, Map, Pr. Rec, p.

1045.)

We staked the Liberty on May 24th, 1906, went

into possession, built our cabins, delved into the

ground and with all possible dispatch made a dis-

covery of gold, not alone without opposition from the

Oregon claimants, but with the active encourage-

ment, and even assistance, of two of them. Stone and
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Brandt, assistance at least up to the survey, and no

opposition at any time. Bigelow vs. Conrad should

have been our sufficient authority for favorable find-

ings and judgment, but instead the Court miscon-

ceived its meaning, and by collating an imaginary

state of facts about the extension of old boundaries,

and leaving out of sight altogether the real facts

proved, of the making boundaries for the first time

by the Allen survey, still further injured the plain-

tiffs in error, and emphasized the glaringly erroneous

statement of the law contained in the paragraph com-

plained of.

We come now to the 17th instruction (Assignment

of Error, No. 2). This instniction in effect advised

the jury that marking plainly on the ground the

boundaries of the Liberty Association, building a

cabin and stable and sinking a shaft 40 feet deep in

an effort to discover gold, coupled with actual physi-

cal possession by the Liberty claimants, gave them

no protection as against the fixing of boundaries for

the Oregon by the Allen survey, except as to the shaft

and a circle around it sufficient to enable them to

work in the shaft. This came from the opinion of

the trial Court, that the decision of this Court in

Hanson vs. Craig, 161st Fed. 861, holding, "That

one in actual possession of a placer mining claim,

with boundaries well marked and engaged in a con-

tinuous, good faith effort to complete his location by

discovering gold therein, would be protected for a

reasonable length of time, as against the encroach-

ments of other would-be locators," had been modified

by the same Court in the same case on rehearing.
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reported in 170th Fed. 62, so as to announce the law

to be that the "preference right to make discovery,"

and protection afforded the locator under the cir-

cumstances detailed above, extended only to the shaft

in which he was working and a convenient space

around it, sufficient in area to make it possible to

work in the shaft. In other words, that the protec-

tion of the ''pedis possessio" would be so limited,

and did not extend to the claim as bounded and

marked. The case on rehearing, in 170 Fed. 62, was

reversed because the evidence showed that the plain-

tiffs were not in possession when the defendants

entered, and that the latter made the first discovery

of gold on the part of the ground in conflict. We do

not understand that any modification was made in

the law as laid down in that case in 161st Fed. 861,

nor do we think that any attempt is made in the

opinion on rehearing to define the area of the ^^ pedis

possessio." That was done, however, by this Court,

in Cosmos Ex. Co. vs. Gray Eagle Oil Co., 112th Fed.

15, and the protection is there said to include the

claim as bounded. Any other view Avould make the

whole doctrine a mere formula of words, without

substance or value. O'f what use would it be to the

first staker of a placer claim to say to him that he was

protected for a reasonable length of time inside a

charmed circle about his shaft, and leave him exposed

to a second staker of all or part of his claim as

marked, who might peaceably, or forcibly if he chose,

sink a shaft and make the first discovery of gold at

any point within the conflicting area, other than that

immediately around the shaft, and thereby take the
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ground, or at least all but a hole in the earth's crust.

It seems too plain that running the Allen survey

was only an "interruption" that in no wise affected

the possession and right of possession of the Liberty

people to the whole claim (Bigelow vs. Conrad, 159th

Fed. 868) ; and even that was not accomplished

peaceably, and besides it was fraudulent. We sup-

posed, and do now suppose, that the law of this case

had been settled by the previous decisions of this

Court, so that there could be no two opinions, but the

trial Court did not agree with us. It is no doubt

true, that had the Oregon people, after the Allen sur-

vey, gone into actual possession of the strip in con-

troversy, and, with our acquiescence, sunk a hole and

found gold before we did, they would have acquired

title to the paystreak, but nothing like that happened.

The exceptions to the 18th instruction (Assign-

ment of Error, No. 3) are sufficiently discussed in

what has already been said as to the 16th.

The 19th instruction (Assignment of Error, Xo.

4), on the subject of excessive locations and the right

to throw off such excess, was not warranted by the

evidence. Mr. Sanford testified that he knomngly

set his initial and SW. corner stake on the Isabelle

Association, claiming thereon 2,640 by 2,640 feet and

then laid out a claim 3,513.3 long on the east line and

3,360 feet on the west line, containing 178 acres. At

the trial his attorney ostentatiously "threw off" all

the ground in the Allen survey belonging to the Isa-

belle Association, which probably would reduce the

area of the Oregon, according to the Allen sun- ey, to

about 160 acres.
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The 20tli instruction (Assignment of Error, No.

5) is radically wrong. It assumes that wooden

stakes standing in the brush and timber in the valley

of Vault Creek were the all-sufficient evidence of the

boundaries of the Oregon, and that the written direc-

tions thereon were of no significance. This cannot

be true. The information contained in the writings

on stakes, as to lines, area and the claims generally

of the locators, are of equal, and even greater, impor-

tance to the prospector seeking unappropriated

ground than are the posts at the angles and centers.

Especially is this true- where, as in this case, the

evidence shows that the valley of Vault Creek was

thick with old location stakes. All agreed in this

case that the initial (upcreek center) and SW. cor-

ner No. 2 of the Oregon contained w^ritten notices to

the effect that the locators claimed 160 acres down-

stream from the said stakes, and that the shape of

the claim was square, 2,640 by 2,640 feet. Plaintiffs'

Exhibit No. 2, the map, is' almost conclusive by itself

that Sanford intended to take up ground on both

sides of Vault Creek, in the form of a square. The

importance of water in placer mining, the relative

positions of adjoining claims, the sinking of the dis-

covery shaft on the right bank of the creek, the loca-

tion of the paystreak away from the creek in the

Victor and Sierra associations and the staking of the

Rose Association on the west line of the Oregon by

Stone and Brandt and their associates (Middleton's

Pr. Reed., p. 1032) , makes this a certainty. Mr. San-

ford went on the stand and testified that he laid out

and marked with stakes and written notices the out-
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boundaries of the Oregon, claiming on all the stakes

a tract 2,640 by 2,640 feet, at exactly the same places

on the ground as were afterwards surveyed by Mr.

Allen, which survey shows a piece of ground contain-

ing 178 acres, lying on the right limit of Vault Creek

(except a small triangle in the SW. corner) 3,513.3

feet long on the east side line and 3,360 feet on the

west side line, by an average width of 2,200 feet.

(See Sanford's Ev., Pr. Reed., p. 255.)

Responding to this aspect of the case the 20th in-

struction tells the jury that it did not affect the

validity of the Oregon location in the least, and

makes an argument to show that it ought not, instead

of leaving it to the jury to say whether as a mat-

ter of fact such a marking of boundaries, taking

Sanford's own version for it, would satisfy the law

that the lines of a placer claim must be so plainly

marked on the ground as to be readily traceable.

Practically, marking the boundaries of a placer

claim is the all-important feature in Alaska, and the

discovery of gold a mere technicality. It is true

that the question of the discovery of gold is one that

may not be overlooked, under the mining law now

in force, but it seems unfortunate, in view of the

peculiar conditions attending placer mining in

Alaska, that any such a test should find a place, to

say nothing of its being made the first and controll-

ing requisite of a valid location.

Special instructions Nos. 1 and 3 (Assigmiicnt of

Errors, Nos. 7 and 9) were tendered by plaintiffs be-

low and refused. Both, and especially No. 1 (As-

signment No. 7), were accurate statements of the law
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as applied to the evidence in the case, on the subject

of marking boundaries and discovery of gold. But

those special instructions have been sufficiently dis-

cussed in coiniection with the Court's instructions

Nos. 16 and 18 (Assignment of Errors, Xos. 1 and 3).

The 8th Assigmnent of Error is for the refusal by

the Court of special instruction No. 2, tendered by

the plaintiffs in error, during the trial. Sanford

swore that on June 16th, 1905, he set out six stakes

for the Oregon lines at the exact place on the ground

afterwards, and in August and September, 1906,

swathed out and adopted by Mr. Allen in making the

surve}^, and that he wrote on each stake the names of

the locators, the name of the claim, that the dimen-

sion was 2,640 by 2,640 feet, etc. (Pr. Eecd., p. 255.)

Eyan and A. E. Stone testified that in April and

May, 1906, they searched diligently and carefully at

a point at and near 2,640 feet do^^-nstream from the

initial stake of the Oregon, for the north or down-

stream line, and also for the east line, 2,640 feet

from what appeared on the ground (the blazed line

on the left limit of Vault Creek) to be the west line

of the Oregon, but found no trace of these bound-

aries. (Eyan's Ev., Pr. Eecd., p. 28; Stone's Ev.,

Pr. Eecd., p. 232.) The survey made the Oregon a

parallelogram, 3,513.3 feet long on the east, 3,360

feet on the west, by substantially 2,200 feet in width.

Special instruction No. 2 (Assignment of Error, No.

8) meets this vein of testimony.

On the uncontradicted evidence of Sanford, E5^an

and Stone, referred to above, we maintain, on the

authoritj^ of Ledavo vs. Forester, 94th Fed. 600, that
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the Liberty ground on May 24tli, 1906, the date of

location, was vacant and unappropriated. Such a

staking of the Oregon as Sanford said he made in

June, 1905, was in law no marking. The staking

that he claimed to have done (which the x^laintiffs

below discredited utterly) was fraudulent and void

in law as against all other prospectors.

The 22d instruction of the Court (5th Assignment

of Error) is complained of on the authority of Lind-

ley on Mines, sees. 375, 382, Pollard vs. Shively, 5th

Colo. 309, 318, and Thallman vs. Thomas, 102d Fed.

925. It applies to the markings of the Oregon prior

to the ''Allen Survey." There was no evidence, even

taking Mr. Sanford at his word, that the lines of the

Oregon were lawfuUy marked by him in June, 1905.

Center and angle posts, with ever so full written

notices thereon, would fall far short of a lawful

marking, in the labyrinth of brush and timber that

covers the valley of Vault Creek, as the testimony

ampl}^ proves.

The foregoing completes the argument on the sub-

ject of boundaries and discovery. We have used the

following authorities, viz.

:

Bigelow vs. Conrad, 159th Fed. 868;

Hanson vs. Craig, 161st Fed. 861

;

Hanson vs. Craig, on Rehearing, 170 Fed. 62;

Cosmos Ex. Co. vs. Gray Eagle Oil Co., 112 Fed.

15;

Ledavo vs. Forester, 94 Fed. 602

;

1st Lindley on Mines, sees. 375-382

;

Pollard vs. Shively, 5th Colo. 309, 318;

Thallman vs. Thomas, 102d Fed. 925.
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We come now to the question of fraudulent or

"dummy" location. This is presented by the 10th

and 11th assignments of error; the 10th assignment

for rejecting special instruction No. 4, tendered by

plaintiifs in error, and the 11th for the oral state-

ments of the trial Judge in the presence of the jury

during the closing argument, in which he informed

them in a most vivid and emphatic manner that

there was not enough evidence in the case to warrant

them in giving that subject a thought. We call at-

tention to the fact that the plaintiffs below directly

attacked the validitv of the Ores'on location on that

ground, by a cross-examination of Jesse Sanford

(Pr. Eecd., pp. 286, 375) and A. E. Stone (Pr. Eecd.,

p. 486), and the direct evidence of Carleson (Pr.

Reed., pp. 209, 761), and Parks (Pr. Eecd., p. 773),

all of which was let in by the Court over the objec-

tions and exceptions of the defendants in error.

The arra}^ of facts and circumstances, showing in

the most convincing manner that the Oregon was a

fraudulent or "dummy" location, was not answered

b}' the defendants below, nor was there any attempt

made by them to meet it. We have collated the evi-

dence on this point in the "Statement of the Case"

(Brief, pp. 11-12) and can do no better than refer to

that.

The showing as to fraudulent and "dummy" loca-

tion, made by the plaintiffs in error at the trial, was

far stronger than that of the defendants in the case

of Cook vs. Klonos, 164th Fed. 529; and yet, not only

did the trial Court fail to instruct on the subject him-

self, and reject the one prepared by the attorneys for
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plaintiff below, but during the closing argument, in

a way that left no doubt in the minds of the jurors

that he thought the evidence on that phase was ut-

terly worthless and frivolous, withdrew the whole

question from their consideration. (Pr. Reed., pp.

1072, 1073.) Either special instruction No. 4,

offered by plaintiffs below, or one like it prepared by

the Court, should have been given, and it was a

grievous error to do neither and make the statement

quoted during the argument.

It follows that the motion for a new trial should

have been sustained, and that findings and judgment

should have been for plaintiffs in error.

Ecspectfully submitted.

LOUIS K. PRATT,
THOMAS A. MARQ'UAM,

Attorneys for Plaintiffs in Error.

LORENZO S. B. SAWYER,
Of Counsel.





mmmMm^^mmmmmm^^.

Hntteh ^UUb Oltrrmt OInurt nf KppmlB
FOR THE NINTH CIRCUIT.

J, W. HALL, et al.

vs.

4. McKINNON, et aL,

Plaintiffs in Error,

Defendahtf in Error.

Brief for Defendants in Error.

McGinn & sullivan,

Attorneys for Defendants in Error.

METSON, DREW & MACKENZIE, and

E. H. RYAN,

Of Counsel.

PMIta OF THI JAMia H BARnv CO



;''•'• /:v--. '.;;-•, v/, ><;'<>. /:':v-."^'s ,

"" ''-'::<'-
.'•^'.'^''^r

'

a-'-.''^- 'ijX''V^-.-V;.':j'^ ;^;-/':;;7.;.-;f^'^:' ':"i"'''):"'''{^-'!'','' !^'Ci^;,'''fe^v; v ''^^'^'iT^

I '•;V/i', ,' .'.''
. '.. «. :

- '^i, V- Vr <-;..,''; "^ '.;*,';•' >^.^.'>v > r'/^. . n----: ,v..',' ;-V' --. .:^' ',' r'/' V"-- .!.,:>;,'- 'i"'*#B



IN THE

lutt^b ^tat^a Qltrrmt OInurt ttf Appeals

FOR THE NINTH CIRCUIT

J. W. HALL, ET AL.,

Plaintiffs in Error,

vs.
^ No. 1931

A. McKINNON, ET AL.,

Defendants in Error.

BRIEF FOR DEFENDANTS IN ERROR.

STATEMENT OF THE CASE.

We cannot possibly place our approval upon the state-

ment of the case presented by the brief filed for plain-

tiffs in error. It is colored so largely by the point of

view presented by the testimony offered in behalf of

plaintiffs in error that in justice to defendants in error,

and notwithstanding the rule on appeal concerning con-

flicting evidence, we feel it necessary to prepare a state-

ment of the case which will more clearly show to the

Court the reasons why the jury returned a verdict in

favor of defendants in error (defendants below).

An examination of the map (Plaintiffs' Exhibit 2)

will show to the Court the relative positions of the



Oregon Association claim and that of the Liberty As-

sociation claim (Tr., 1046).

It is the conflict between these two claims which has

caused the controversy now before the Court.

This map also discloses the Victor, the Isabelle, the

California and the Rose Association claims.

Ejectment was brought in November, 1907, by the

plaintififs in error, alleging ouster of the portion of the

Liberty in conflict with the Oregon as shown within

the boundaries of the latter indicated in green on the

map.

There is no dispute as to the fact that the Oregon As-

sociation claim was originally staked in June, 1905,

prior to the staking of the Liberty, and prior to the stak-

ing of either the California or the Victor. The locators

and owners of the Oregon Association claim concede

that the Oregon overlapped the Isabelle and that the

Isabelle by right of priority of location is entitled to

the overlapping ground, consisting of 23.6 acres as testi-

fied to by the Surveyor Robe (Tr., 609) . No such con-

cession is made to either the Victor or the California.

The Victor was admittedly located in the spring of 1906

(Tr., 631). The California likewise was admittedly

located on November 28, 1905, while the Rose location

which is not in conflict with the Oregon Association at

all, as contended by the defendants in error, was located

in September, 1906. The acreage included between the

boundaries of the Oregon Association as shown on the

map, exclusive of the Isabelle overlap, was as testified



to by the Surveyor Robe, a witness for the plaintiffs,

148.25 acres (Tr., 609).

At the time of the trial of the case an action was

pending between the locators of the Oregon and the

California people. An action was also pending between

the locators of the Victor and the Oregon Association

relative to overlapping ground. All of the people

who were interested in the California and in the Victor

were witnesses in favor of the plaintiffs below and their

interest naturally colored their testimony.

With this preliminary statement, we call attention

to the testimony on behalf of the defendants in error,

which shows the following to be the facts:

On June 16, 1905, J. H. Sanford, one of the defend-

ants in error, then acting as the agent for A. McKinnon,

A. P. McArthur, M. J. Foley, N. P. Hill, A. N. Gould,

H. W. Sanford, J. McDonald, and W. B. Piper, went

out on Vault Creek and located the Oregon Associa-

tion claim.

The position taken by the plaintiffs in error is that

the claim as located by Sanford was not as shown upon

the map indicated by the green boundaries but that it

actually was staked further west and included the red

blazed line on the western side of the map, and that by

including the acreage and ground within the said red

blazed line it excluded the portion of the Liberty which

is shown to overlap on the Oregon and about which the

dispute arose. That is really the main contention in



the case about which the record shows a mass of con-

flicting testimony pro and con, but which we claim the

weight of the testimony shows to be false and that the

actual original boundaries of the Oregon Association

claim were as shown by the lines in green indicated on

the map as made by the so-called Allen Survey, to

which we will hereafter refer.

It appears that Sanford located his claim on the

1 6th of June, by setting an upper center stake, known

as the initial stake, at the point marked "G"' on the

map. This was a stake six feet high and four inches

square, blazed on four sides, and Sanford wrote upon

it that the undersigned claimed i6o acres for placer

mining purposes, 1320 feet on each side of the stake,

with the names of the locators, and 2640 feet down

stream.

After establishing that upper center stake, he blazed

a line in a southeasterly direction as near as possible

1320 feet therefrom, and set the southeast corner stake,

indicated upon the map as "A."' This was a tree

about five feet high, blazed on four sides, the names of

the locators and the location were written on it, in addi-

tion to the further claim of 160 acres for placer mining

purposes 2640 feet down stream and indicating that it

was 1320 feet to the initial stake (Tr., 256-7).

After establishing this southeast corner stake at the

upper end of No. 8 an old creek claim, Sanford went

down the center of the claim until he found the lower

end stake of No. 9, and there he put his lower center



stake, indicated on the map as "D."' This was a green

tree blazed down on three sides, close to some other

stakes that were there. He placed on this stake the

names of the locators, his name as agent, the date and

the fact that they claimed i6o acres for placer mining

purposes, 1320 feet on each side of the stake and 2640

feet up stream. At this time the line from this lower

center stake was partially blazed up the hill in an

easterly direction. Sanford went up this line and blazed

a portion of it and set his northeast corner stake about

1320 feet, as he estimated it, from the lower end center

(Tr., 260-1).

This northeast corner stake, indicated on the map

as "B,"' was a tree cut ofif, about five feet high and four

inches square, and blazed down on the four sides. On

this stake he wrote the names of the locators and the

date and a claim for 160 acres for placer mining pur-

poses, describing the distance as 1320 feet down to the

lower end center stake and 2640 feet up stream (Tr.,

262). He then went back to the lower center stake

down the hill until he struck a lake, blazed some trees

up close to the lake, walked around it and started a

straight line across from the lake from where he had

blazed down and blazed up pretty close to the creek

where he set his northwest corner stake, writing on it

the names of the locators, the date, and that he claimed

160 acres for placer mining purposes and 1320 feet

to the center stake and 2640 feet up stream (Tr., 263).

He gave as his reason for running his line in that



direction that there was an old line already run in

there, the old creek line was blazed out and he adopted

that as his line. Then he started from that point to

blaze up creek and set his southwest corner stake just

across the creek on the west side, designated on the map

as the southwest corner post Allen Survey, writing on

it that the undersigned claimed i6o acres for placer

mining purposes, the names of the locators, and the

date, and 2640 feet down stream by 1320 feet up the

creek to the initial stake (Tr., 265-6) . The next day he

numbered the stakes as follows: No. i for the initial

stake; 2, southeast corner; 3, northwest corner; the

lower center stake, 4; the northeast corner, 5; and the

southeast corner, 6. He testified that at the time of

the trial all of these writings were on all of these stakes

with the exception of the northeast and the southeast

corner stake. They had been burned off, these, by a

fire which had run through the east end line of the

claim subsequently (Tr., 265).

On the 20th of June, Sanford and a man by the name

of Kinney, whom he had employed to go out with him

to help sink a hole on the Montana claim, began to dig

a shaft at the point indicated on the map as the dis-

covery shaft of the Oregon ; a boiler was brought out,

and Sanford stayed there some weeks, or until the hole

was sunk to a depth of about 14 feet. In selecting this

particular spot for sinking the shaft, Sanford was in-

fluenced by the fact that he had gone out on the Mon-

tana ground, afterwards the Isabelle, and had staked it
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claim, but a Mr. Craig claimed that he and others had

staked it on the loth of June prior to Sanford's staking,

and called it the Isabelle. When Sanford came back

on the ground with the boiler to work his Oregon Asso-

ciation claim, Craig informed him that he was on the

ground that they claimed as a prior location and ordered

him off. He and Kinney measured the ground, came to

the conclusion that the Oregon overlapped the Isabelle

and moved the boiler down off the Isabelle about '?oo

feet and near to the creek, so that they could be close

to the water, and decided to sink a hole there. That

is the point on the map where the creek makes a bend,

just below the discovery shaft (Tr., 270-2). While

working in the shaft, Mr. Sanford strained his back and

went into town and hired a man by the name of James

Geogeghan to go out and take his place and assist Kin-

ney who had been out there all of the time. Geogeghan

worked there for a month and Kinney worked there

forty or fifty days. Sanford paid Geogeghan $150 (Tr.,

272) and Kinney $216. They sunk this shaft 80 feet,

going through about 40 feet of muck and about 44 feet

or more of gravel (Tr., 272-3) . Sanford went out there

on the 15th of August, 1905, and panned in the gravel

within four feet of bedrock three pans and found gold

in each one (Tr., 273-4, 4^5) • Gold was afterwards

found in same hole by A. E. Stone (Tr., 470), and else-

where on the ground (Tr., 471).

At this time the weather was warm and wet and the
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hole was sloughing badly. Kinney had been hurt by a

rock falling on him and had been obliged to come up

out of the shaft (Tn, 326, 404), and as a discovery had

been made, Sanford decided to shut down work there

and close this shaft as the shaft was too dangerous to

work in.

Sanford did not again go out on the ground until

the 15th or 20th of August, 1906, when he went out

there with Allen and Brandt to survey the claim. Be-

tween the time when he left the ground originally in

August of 1905 and his return there in August, 1906,

Sanford was never personally out on the ground. He
left Fairbanks on the 26th day of November, 1905, and

went into the Delta country, came back on the nth of

April, 1906, and went out on O'Connor creek to sink

a 40-foot shaft there, returning to Fairbanks about the

I St of June, 1906, when he (went to work in the saw

mill there, and remained steadily at work until August

when he went out to help do the surveying, working

steadily in the saw mill with the exception of the five

days that he did the surveying there. At the time of

the making of the Allen survey, A. E. Stone and Mr.

Brandt and Mr. Beckord were present. They started

in at the upper center initial stake, surveyed up to the

southeast corner stake, then down to the northeast cor-

ner stake, then down to the northwest corner stake. At

this time all of the stakes of the Oregon except the

northwest corner stake were found. This was a driven

stake. At the time that Sanford had located the ground,
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the weather was wet and disagreeable and a dead tree

had fallen over and as the timber was very large he

took his axe and chopped the dead tree as it was more

convenient than chopping off one of the large trees.

When the survey was made this stake had disappeared

and search was made across the creek to see if it could

be found as it had evidently been removed. This search

across on the right limit of the creek for this stake was

made capital of by the plaintiffs. At the time the stake

was established there by the surveyor another stake was

placed there to tie the surveyor's stake to (Tr., 278-9),

but he did not put any additional stake there as a sub-

stitute for his original stake, which had disappeared,

other than the one to which the surveyor's stake was

tied. Here, too, there is a conflict as between the par-

ties as to whether there were two northwest corner

stakes.

Prior to the time of the making of this survey the

Liberty Association claim had been staked, and when

this survey was made Ryan, one of the plaintiffs, was on

the ground when the lines of the Oregon were being

surveyed. No discovery had been made on the Liberty

then or until October 10, 1906 (Tr., 130, 67).

This is admitted in the record and also by counsel

for plaintiffs in his brief. When these lines of the

Oregon Association were being swathed out by the sur-

veyor, they showed that the Liberty overlapped the

Oregon. Ryan, who was on the ground, had some dis-

cussion with Sanford about the lines and told Sanford
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that he would have to pay him for sinking the 40-foot

shaft that he had put on the ground (Tr., 280).

That the Oregon Association claim as surveyed by

Allen was identical with the claim as staked by Sanford

the year previous is apparent from the testimony of

Geogeghan, who testified (in contradiction of the testi-

mony of the witness for the plaintiffs with reference

to the so-called blazed line running along the foothills)

that there was no freshly blazed line running along

the foothills when he was there in 1905 ; that there were

some old Indian blazes, "regular Indian blazes," where

they chopped the top ofif a tree and turned it over; that

these blazes looked to be anything from five to ten to

fifteen years old; that while he saw a few fresh blazes

on the left limit, they were not really fresh. There was

pitch on them and that they were probably a year old.

Geogeghan testified that he saw the northwest corner

stake in the space testified to by Sanford in 1905, and

that it was a driven stake. That there was a line from

the creek to that stake and from the stake out to the

lake; that he went up and examined the lower end cen-

ter stake (Tr., 308-9), that it had a notice on it, and

what particularly called his attention to it was that the

word initial was spelled "enitial" instead of "initial,"

and that this was the same as the other initial post at

the upper end center.

This testimony is verified by the location notice of

the Oregon as recorded, which also spells the word
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initial with an "e" (Tr., 1070). Geogeghan also cor-

roborates Mr, Sanford relative to the location of the

southwest corner stake of the Oregon just across the

creek.

The occasion of Geogeghan seeing these stakes on the

lower end was due to the fact that Kinney was hurt

by a rock and they quit work for the forenoon

and Geogeghan was looking around to see if there was

any vacant ground and in so doing saw these various

stakes, including the lower end center stake, and that

those were all the stakes that he saw belonging to the

Oregon on that day as he did not go around the limits

of the claim.

McNear testified also to seeing blazed lines on the

east side of the Oregon in June, 1905; saw the lower

center stake of the Oregon (Tr., 381) ; also the north-

west corner stake of the Oregon on the east side of the

creek (Tr., 382-3) ; saw the initial stake (Tr., 390)

about the 28th or 30th of June, 1905 (Tr., 380-1).

Powell testified that he was over on Vault Creek

looking for some ground to locate in the latter part of

June, 1905 (Tr., 395), and stayed in the tent with Kin-

ney and Sanford over night as it was very cold and

foggy and he lost his way, and he saw the northwest

corner stake of the Oregon near McNear's cabin on the

north side of the lake (Tr., 397), and also saw the

upper center stake of the Oregon and a blazed line run-

ning easterly up the hill toward the right limit of the
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valley, but that he did not follow this line up (Tr.,

398).'

Prior to the survey of the Oregon and subsequent,

the defendants had, through their lessees and laymen,

been actively prosecuting work on the ground.

A. E. Stone, one of the defendants, testified that he

went out on the Oregon in February, 1906, before the

same had been surveyed, at which time he saw the

initial stake, the upper center stake and the southwest

corner stake. This was on February 20. He saw the

northeast corner stake two or three weeks afterwards.

He went out there under a contract to sink a hole to

bedrock. He completed the 80-foot shaft in which

Kinney and Geogeghan had worked and discovered

gold, by putting it to bedrock at a depth of ninety-four

feet. He also found gold there (Tr., 469-70). This

was in March, 1906. In July of same year he and

Brandt and Beckord started on another shaft and got

to bedrock in September. This was about 500 feet

north of the Isabelle line. Gold was also found in this

shaft (Tr., 471).

In working this ground they used a boiler obtained

from Ryan and Persson, the plaintiffs, who sold it to

them, helped them take it ofif the Liberty down on to

the Oregon, although the survey had then been made

showing that the Oregon claimed over the Liberty

ground (Tr., 138-142).

Nothing further was done on the Oregon by Stone

until November, when he put up his cabin near the
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northwest corner stake of the Liberty about 50 feet east

and 25 feet south of the Liberty post on the disputed

ground.

Murphy and Sullivan had a lease on the Oregon as-

sociation and got a shaft to bedrock in the spring of

1907, a little below the Liberty line toward the creek

about 500 feet from the southwest corner of the Liberty.

Stone assisted Murphy and Sullivan in sinking this

shaft, the work costing in the neighborhood of $4000

(Tr., 473-5). After this Stone and Brandt went back

on to their own leased ground, where they started a

hole in April, 1907, getting to bedrock between the 25th

of June and the ist of July, 1907. They found pay and

then put a plant on the ground in the latter part of

August or September; erected mess houses, and boiler

houses right on the disputed ground (Tr., 476). Dur-

ing the months of June, July, August, September and

October, 1907, Ryan and Persson, the plaintiffs, were

living on the Liberty and made no protest about the

working on the ground. In fact, were friendly with

Stone and Brandt and during the winter of 1906 and

1907 had come down to the cabin of Stone and Brandt

and they had exchanged reading material (Tr., 477).

In fact, it is uncontradicted Persson congratulated

Stone after he had struck pay on the disputed ground

in July, 1907 (Tr., 478).

In July, 1907, Robinson, another lessee of defend-

ants, began work under a lay that covered the disputed

strip of ground, the upper end adjoining the Murphy



lay and the lower end the Stone and Brandt lease. He
ran ditches for about thirty-three hundred feet in con-

nection with Stone and Brandt at a cost of twelve hun-

dred dollars, sunk a shaft and cleaned out his ground,

working until the spring of 1908 (Tr., 429-30). At

this time Ryan and Persson occupied a cabin about 525

feet away from his workings. They crossed over the

ground frequently and made no protest in any way,

shape or manner (Tr., 432). The action was brought

in November, 1907; no papers were served on Robin-

son until he was enjoined in April, 1908 (Tr., 445).

The Liberty was not staked until May 24, 1906 (Tr.,

35, 53) ; its location notice recognizes the existence of

the Oregon as a valid claim then, as it refers to the lat-

ter as one of its boundaries (Tr., 148). Admittedly

no discovery was made thereon until long after the dis-

covery on the Oregon, October, 1906 (Tr., 130, 67),

and no discovery is claimed at all on the disputed

ground for the Liberty locators. Practically no work

was ever done on the Liberty of any consequence up

to the time of the survey in August, when the lines of

the Oregon were swathed out. No bona fide attempt

was made to do any work on the ground. The ground

was staked in May, and from June to August, when

the Oregon was surveyed, a hole eight feet deep had

been sunk on the Liberty and a small seepage drain

having a radius of thirty feet and being a foot and a

half deep (Tr., 116- 118). Ryan testified that they

were just trying to hold possession of the ground (Tr.,
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126-7). He and Stone had a contract with the loca-

tors of the Liberty to put a hole to bedrock. But they

were interested in the Happy Association and they had

to divide their time between the two, and that was the

reason given for a failure to diligently prosecute work

on the Liberty as they feared the Happy would be

jumped.

Sufficient of the testimony has been referred to here-

in to indicate to the Court the conflict which exists and

which was resolved by the jury in favor of the defend-

ants. The testimony of the witness Kinney, strongly

relied upon by plaintiffs, was flatly contradicted by

both Geogeghan and Sanford.

Counsel in his brief seeks to establish that the loca-

tion of the plaintiffs was a so-called ''dummy" one.

The facts disclosed by the record show that all of the

eight persons for whom Sanford located were living at

the time, several of them had verbally authorized him

to locate and six powers of attorney were shown either

to him or to his co-defendant McArthur, one of the

locators, which ratified the action taken in locating

in their names. We shall discuss this question at length

in our argument herewith.

ARGUMENT.

The statement of facts as presented by the plaintiffs

in error and our statement of facts show conclusively

that this is a case of irreconcilable conflict on the prop-

osition of the original staking of the boundaries of the
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Oregon claim. That was a matter to be left to the jury-

under proper instructions which were given. It would

seem to be futile therefore for us to argue a proposition

of fact to this Court, which under the well established

rule in law cases this Court is foreclosed from consid-

ering by the verdict of the jury. We shall not then at-

tempt to discuss the facts further than to show that the

instructions of the Court complained of were sufficient-

ly sustained by the evidence.

We epitomize the salient facts in the case which are

admitted, and which are controlling in considering the

instructions of the Court complained of, viz:

I. The Oregon was staked June i6, 1905. Discov-

ery made Aug. 8-15, 1905 (Tr., 273-4).

II. The Liberty staked May 24, 1906 (Tr., 35, 53).

III. Survey of Oregon boundaries made in August,

1906, showing inclusion of disputed strip

(Tr., 277).

IV. Liberty made alleged discovery (not on disputed

strip) Oct. 10, 1906 (Tr., 130, 67).

V. Discovery on disputed strip in June or July,

1907, by defendant Stone for Oregon (Tr.,

476).

VI. Action instituted in November, 1907 (Tr., 445).

Bearing in mind these few important facts we will



17

proceed to discuss the objections of counsel to the charge

of the Court.

I.

The first objection urged by counsel is as to instruc-

tions i6 and i8, assignments of error I and III. These

instructions deal with the marking of the boundaries

and the rights of a locator before discovery. The first

instruction which is complained of is the underlined

portions of instruction XVI as follows:

''You are instructed that a mining claim may be

marked upon the ground by stakes or other perma-

nent monuments; but you are instructed that the

law requires a claim to be marked so distinctly

upon the ground that its boundaries can be readily

traced.

"The requirements of the statute in this respect

are not necessarily fulfilled by merely setting

stakes at each of the corners of the claim and at the

center of the end-lines, unless the topography of the

ground and the surrounding conditions are such

that a person accustomed to tracing lines of mining

claims can, after reading a description of the claim

in the posted or recorded notice of location or upon
the stakes, by a reasonable and bona fide efifort to do

so, find all of the stakes or monuments and thereby

readily trace the boundaries.

"Where the country is broken, or the view from
one stake or monument to another is obstructed by
intervening timber or brush, it may be necessary

to blaze trees along the lines or cut away the brush,
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or set more stakes at such distances that they may be

seen from one to the other, in a way to indicate the

lines so that the same may be readily traced; but

it is not for the Court to say what is a sufficient

marking. It is your duty to determine from all the

evidence in the case, and from the topography of

the ground in question, and the surrounding condi-

tions, whether or not a sufficient marking of the

boundaries of the claim was made by the defend-

ants so that they could be readily traced by a person

making a reasonable effort to do so.

^^But if you find from the evidence that the Ore-

gon Association placer claim as originally located

included the tract of mining ground in controversy

;

and if you further find that the boundaries thereof

were not so marked as to make them readily trace-

able at or about the time of the making of such loca-

tion, but you do further find that such boundaries

were so marked as to be readily traceable upon the

ground during the months of August or September,

IQOd, at the time of the alleged 'Allen Survey' and

that such marking was made peaceably, and not

clandestinely, surreptitiously or fraudulently, and

was made before the plaintiffs made any discovery

of gold within the exterior boundaries of the Lib-

erty Association claim, and you further find that the

defendants made a discovery of gold within the

limits of said Oregon Association placer claim prior

to the date when plaintiffs made a discovery of gold

within the exterior boundaries of the Liberty Asso-

ciation claim, then you are instructed that it is itn-

material whether the original marking of the Ore-
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gon boundaries were sufficient to make them readily

traceable or not.

"But if you find and believe from the evidence

that the Oregon Association claim as originally

staked did not include the tract of mining ground

in controversy; and if you further find that the

'Allen Survey' changed the original boundaries of

the said Oregon Association claim so as to include

the tract of mining ground in controversy, then the

defendants can not prevail in this action, unless you

further find that they made a discovery of gold on

the Liberty Association claim—if you find the plain-

tiffs ever made such discovery on said claim. That

is, whatever discovery of gold, if any, was made by

the defendants in their first shaft could and would

only give life to the Oregon Association claim, as

originally bounded ; and if you find, as before stated,

that it did not originally include the strip of mining

ground in controversy, before the defendants would

have any rights in and to said strip of mining ground

it would be necessary for them to show that they

made a discovery of gold within the limits of such

disputed tract before the plaintiffs made a discovery

on the said Liberty Association claim."

We can not appreciate the objection of counsel to

this portion of this instruction. It states the law as we

understand it as laid down by the Supreme Court of

the United States and by this Court and which is set-

tled mining law.

The Court leaves to the jury the question of whether

or not the claim as originally staked included the dis-

puted strip and whether such staking was so made as to
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leave the boundaries in a condition to be readily traced

at that time. This he says they are to determine from

the evidence. He had previously instructed them as to

the requirements of staking and of the necessities that

might arise from the character of the surrounding coun-

try. He then instructs them if they find that the Ore-

gon as originally located includes the disputed ground,

and if they do not find that the boundaries were so

marked originally that they can be readily traced, but

do find them to be so marked when the Allen Survey

was made in August or September, 1906, and that such

marking was made peaceably and not clandestinely or

fraudulently and was made before the Liberty people

had made a discovery within their boundaries, and if

they believe gold was discovered within the Oregon

limits before it was discovered within the boundaries

of the Liberty, that then it was immaterial whether or

not the original marking of the boundaries of the Ore-

gon was sufficient to make them readily traceable.

In other words, he instructed them that the bound-

aries of the Oregon claim may have been determined

on so as to include the disputed strip, and that while

it was incumbent on the Oregon locators to comply

with the statute as to the "distinct" marking so that

the boundaries could be "readily traced," that until

other rights had intervened based upon a valid dis-

covery within the limits of the ground staked, that the

locator would have time to mark his boundaries in con-

formity to the statute, and could include all ground
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originally located but not marked out, unless some one

else (like the Liberty locators) had stepped in and

peaceably made a discovery within his location while

yet unperfected by discovery.

Counsel assert that this instruction practically told

the jury to render a verdict for the defendants. We
are at a loss to understand the position taken by coun-

sel in this regard. He loses sight utterly of the fact

that the Court clearly left all questions of fact relative

to whether the original location included the disputed

ground; whether the boundaries of the Oregon were

readily traced at that time, June, 1905; whether they

believe a prior discovery was made on the Oregon be-

fore the boundaries were subsequently traced by the

Allen Survey; and whether they believe the Allen Sur-

vey showed that the location was sufficiently marked

on the ground at that time so that its boundaries could

be readily traced. He harps constantly on controverted

questions of fact that have been foreclosed by the ver-

dict of the jury. Whatever the plaintiffs may have

shown by their evidence, the jury alone were the judges

of the facts and it is not logical or reasonable for coun-

sel to be asserting against the few important facts as

admitted by him in his brief, and which are controlling

in considering these instructions, that plaintififs proved

this or that or the other.

The one question primarily to be determined is, did

the Court leave the determination of the facts to be
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drawn from the evidence presented on the hearing, to

the jury, and did it instruct properly on the law?

There is nothing in Instruction i6 that shows that

the Court did otherwise than leave all questions of fact

to the jury; and properly instructed on the law rela-

tive thereto.

Pending the making of a valid location, all prospec-

tors have an equal right upon the public domain and

he who acquires the title subject to the government is

he who first makes a valid location. The maxim "first

in time, first in right" is applicable to him who first

makes a valid location.

The keynote of the decisions is that discovery may

be made at any time before the rights of third parties

intervene. How can the rights of third parties inter-

vene unless such third parties may enter on the posses-

sion of another with intent to locate under the law,

when such prior possession is not based upon a location

according to law?

Counsel maintain the proposition that we had no right

in carrying our survey lines so as to swath out our

boundaries in August, 1906, to intrude over the pos-

session of the Liberty locators. But the Liberty loca-

tors had done no more than mark out a location that

included our ground (and which they deny), a con-

troverted fact that went to the jury. When Sanford

and Allen and others went out on the ground openly

to make the survey, in August, 1906, all that Ryan, one
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of the plaintiffs, said was that it was a "hell of a time for

us to run our lines" ; and that we should pay him for the

forty-foot hole he had put down at least (Tr., 126).

No trouble of any kind was had at that time. It is

admitted that no discovery had then been made on the

Liberty. That a discovery was not made until at least

two months later, in October, and that a discovery had

been made within the limits of the Oregon as indicated

on their posted writings and recorded notice.

Sections 2320 and 2324, R. S. U. S., prescribe what

is essential in the making of a valid mineral location

by those who are otherwise competent to locate, namely

:

"No location of a mining claim shall be made un-

til the discovery of the vein or lode within the lim-

its of the claim located."

Section 2320.

".
. . The location must be distinctly marked

upon the ground so that its boundaries can be read-

ily traced . . ."

Section 2324.

"The Acts of Congress prescribe two and only

two prerequisites to the vesting in a competent loca-

tor of the complete possessory title to a lode mining

claim. They are the discovery upon unappropri-

ated public land of the United States within the

limits of his claim, of a mineral bearing lode, and

the distinct marking of the boundaries of his claim



so that they can be readily traced. No appropria-

tion of the land is made until both these require-

ments are fulfilled and until that time the lode and

land sought are open to location and appropriation

by any competent locator.

"Moreover there is no requirement in the legisla-

tion of Congress that the discovery shall be made
before the location or that the location shall precede

the discovery. The revised statutes simply provide

that both acts shall be done before the right of pos-

session vests. There is no reason to be deduced from

the Acts of Congress or from the nature of the case

why a claim upon which the location was made be-

fore discovery should be held void, while one upon

which the discovery was made before location

should be held valid; and the rights of these loca-

tors should be left where the Congress established

them, valid and vested when both acts are done, but

void and ineffectual when the rights of others have

intervened before either act has been completed."

Erwin vs. Perigo, 93 Fed., 609, 611.

Tested by the foregoing neither the Oregon nor the

Liberty would have acquired any exclusive rights by

the making of the location or until both a discovery

and a marking of the boundaries. And the Oregon had

done both before the Liberty acquired any rights by

discovery as is admitted. There is no question but that

the Allen Survey of the Oregon fully met the require-

ments of the Statute.

The Liberty people had acquired nothing by the mere

staking of its boundaries except possibly the right to be
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protected in their pedis possessio while actually pros-

pecting the same for a discovery.

Professor Costigan in his work on Mining Law, p.

156, puts its concisely:

"Pedis possessio means actual possession, and

pending a discovery by anybody the actual posses-

sion of the prior arrival will be protected to the

extent needed to give him room for work and to

prevent probable breaches of the peace. But while

the pedis possessio is thus protected it must yield to

an actual location on a valid discovery made by one

who has located peaceably and neither clandestine-

ly nor with fraudulent purposes."

Quoted approvingly by this Court in

Hansen vs. Craig, 170 Fed., 62.

But in this case the Oregon people were the prior

arrivals, had posted and recorded a notice (Tr., 1070)

claiming ground, the limits of which would include the

disputed strip; had made a discovery and even admit-

ting they never marked their boundaries so that they

could be readily traced until August, 1906, after the

location of the Liberty, yet having then marked them

and before the Liberty had made a discovery their right

to the exclusive possession of the ground became com-

plete.

Section 2322, R. S. U. S.

The Liberty people could not then be considered to

have acquired any adverse rights simply because sub-
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sequent to the posting and recording of our location

notice stating what ground we claimed and subsequent

to our discovery (even admitting that we never marked

the boundaries until August, 1906), they came on to

the ground and located over us, by marking their bound-

aries so that it included a portion of our ground.

Says the Supreme Court of the United States in the

case of Creede vs. Uinta, 196 U. S., 337, referring to

section 2322 upon the question of the right of exclu-

sive possession arising out of a mineral location:

"But what is the meaning of the statute? Its

language is 'no location of a mining claim shall be

made until the discovery of the vein or lode within

the limits of the claim located.' . . . Bearing

in mind that the principle thought of the chapter is

exploration and appropriation of mineral, does it

mean anything more than that the fact of discovery

shall exist prior to the vesting of the right of ex-

clusive possession which attaches to a valid location?

It is undoubtedly true that discovery is the

initial fact. The language of the statute makes that

plain, and parties may not go upon the public do-

main and acquire the right of possession by the mere

performance of the acts prescribed for a location."

See

Hansen vs. Craig, 170 Fed., 62;

Johanson vs. White, 160 Fed., 901

;

Horswell vs. Ruiz, 67 Cal., in;

Jackson vs. Malone, 137 Fed., 878.
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We submit Instruction i6 complained of fully states

the law and that it is more than generous, particularly

in the latter portion thereof, to the pretensions of the

plaintifif, leaving to the jury to decide whether we had

originally staked our boundaries so as to include the

disputed strip and that if they found to the contrary that

unless we made a discovery in the disputed strip first

before the Liberty people, we could not recover.

It will be noted that the question of fact involved in

this instruction is the main question of fact in the case,

i. e., whether or not our original boundaries as marked

out on the ground included the disputed strip.

The testimony of Sanford (Tr., 255), Geogeghan

(Tr., 399), A. E. Stone (Tr., 232), all show that the

original staked boundaries of the Oregon corresponded

with the staking of the survey in August, 1906.

Robe, the surveyor of the Liberty, and who made the

map. Plaintiff's Exhibit 2, used on the hearing, testified

that when he made that survey, he found at the upper

end center post of the Oregon in addition to the Allen

survey post, another post marked as the upper center

or initial stake of the Oregon, claiming 1320 feet on

either side (Tr., 219-20) ; that he also found at the

southwest corner in addition to the survey post another

post with Oregon markings, claiming 2640 feet down

stream (Tr., 220) ; that at the southeast corner survey

post he also found a tree post that was blackened and

burned and on which no writing was legible.

Robe further testified to finding at the lower end
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center in addition to the Allen Survey post, another

post with Oregon markings claiming 1320 feet on either

side of the stake (Tr., 222). Also testified to finding

in addition to the northeast corner post as established

by the survey, another post, three sides of which were

badly scorched and the writing illegible, but having

written thereon 2640 feet up stream, lower corner Ore-

gon (Tr., 222).

It will be remembered that the testimony is a unit

in the fact that a fire had subsequent to the date of the

original location of the Oregon run through the east

end of the lands as shown on the map, and this black-

ened post was the result thereof as claimed by the de-

fendants.

In connection with the portion of Instruction 16

complained of counsel areue that Instruction 18 is er-

roneous in respect to the following language:

"But when a claim is marked upon the ground

and a discovery of gold is made within the limits

of such claim, such discovery applies to that claim

only as bounded. // the boundaries of such claim

are thereafter extended, it becomes necessary for

those who extend such boundaries to make a dis-

covery of gold within the added area included

within the limits of the boundary so extended be-

fore any other person makes a valid mining loca-

tion of the same in order to enable such person to

defend his title to the excess resulting from the ex-

tension of the boundaries."
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Counsel say that plaintiffs claimed and proved that

Sanford only established his initial stake, the southwest

corner and what he calls post No. 3 (the northwest

corner), with a blazed line along the foothills on the

left limit of Vault Creek on the day he located, and

nothing further was done until the Allen Survey, and

that as Sanford testified that he staked all the bound-

aries on the day he located that therefore there could

be no extension of boundaries in issue in the case. But

the kernel of the case is as to whether Sanford did

locate his west line along the line of the foothills as

alleged to be shown on the map by the red blazed line.

If he did so, then his claim as originally located did

not cover the Liberty, and the Allen Survey was an ex-

tension of his boundaries to the East to include the

Liberty. If he did not, and his testimony and that of

Geogeghan, as well as the finding of all the old stakes

in addition to the Allen Survey stakes, as testified to

by Robe and other testimony, is to the contrary, then

there was no extension to the east. This is a contro-

verted fact in the case, upon which testimony pro and

con was introduced.

Therefore there was sufficient in the record upon

which the Court could have based that portion of In-

struction 18 complained of.

But at all events the error, if any, was harmless so

far as plaintiffs were concerned. The instruction in

this regard was hurtful to the defendants and helpful

to the plaintiffs. It made it incumbent on defendants
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to show a discovery of gold within the disputed ground

prior to the discovery within the limits of the Liberty

as staked, inclusive of the disputed strip, and it is not

contended that this was done.

There could therefore be no reversible error in this

instruction, as plaintiffs' rights were not prejudiced

but rather favored therein, and such instruction could

not have affected the ultimate result.

Cook vs. Foley, 132 Fed., 41

;

Bd. of Comm. vs. Keene Five Cts. Bk., 108 Fed.,

505; Id., 1 10 Fed., 79.

II.

The Court correctly stated the law in Instruction

XVII, which reads as follows:

"You are instructed that the mere marking of

the boundaries of a tract of ground containing a

hundred acres or more does not of itself give to

the persons marking such boundaries the exclusive

right of possession of such tract, unless he makes

a discovery of gold within the limits of such tract;

and the mere possession or occupancy of a certain

portion of that tract, whereon he has a house in

which he lives and a shaft in which he is working,

does not give him the right to the exclusive posses-

sion of the entire tract unless he has first made a

discovery of gold thereon. He is entitled to the

exclusive possession of that portion of the tract of
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which he is in the actual possession or pedis pos-

sessio—foot possession ; but while the pedis possessio

is thus protected, it must yield to an actual location

on a valid discovery made by one who has entered

upon the ground peaceably and neither clandes-

tinely nor with fraudulent purposes.

"The exclusive right of possession is, by Sec. 2322

of the Revised Statutes of the United States, con-

ferred upon a person or association of persons who

have made a valid location one of the essentials of

which, as has been said, is a discovery of mineral.

Prior to the discovery of such mineral, all such

mineral land is, in law, vacant and open to explora-

tion and location, subject however to the well-estab-

lished rule that no prospector is authorized, by any

form of forcible, fraudulent, surreptitious or clan-

destine conduct to enter or intrude upon the pos-

session of another prospector; for any miner upon

the public domain is entitled to the whole of the

place in which he may be working, as against all

others having no better right thereto."

The position taken by counsel is that the Liberty

locators by staking the ground, taking possession by

building a cabin and stable and working in a desultory

fashion in the ground with the result of sinking a

forty-foot hole in two months, had thereby acquired

the right to the "exclusive possession" granted by sec-

tion 2322 of the Revised Statutes; and that no persons

would have a right to enter within the boundaries of

their claim as laid out on the ground, notwithstanding
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they did so peaceably and openly, even if the location

had not been perfected by discovery.

In other words he claims for an incomplete location

that which the law provides shall only vest upon the

completion of all the acts necessary to make a location.

We do not think this question of law is involved

here for counsel in such a position assumes a state of

facts to exist not shown by the record, i. e., that the

Liberty people were intruded upon by the Oregon lo-

cators as subsequent locators, when it is admitted that

our location, if any, was perfected by discovery long

before the Liberty was ever thought of.

But even were he right in such assumption of facts,

he is all wrong as a matter of law.

But "what saith the statute"? in the language of Jus-

tice Brewer in Del Monte M. & M. Co. vs. Last Chance

M. &M. Co., 171 U. S., 55.

Section 2320 of the Revised Statutes prescribes:

".
. . No location of a mining claim shall be

made until the discovery of the vein or lode within

the limits of the claim located."

While section 2322 says:

"The locators of all mining locations ... so

long as they comply with the laws of the United

States . . . shall have the exclusive right of

possession and enjoyment of all the surface included

within the lines of their locations . . ."
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Says Mr. Lindley:

"If a party goes upon the mineral lands of the

United States and either establishes a settlement

or works thereon without complying with the re-

quirements of the mining laws, and relies exclu-

sively upon his possession or work, a second party

who locates peaceably a mining claim covering any

portion of the same ground, and in all respects com-

plies with the requirements of the mining laws, is

entitled to the possession of such mineral ground

to the extent of his location, as against the prior

occupant, who is from the time said second party

has perfected his location and complied with the

laws, a trespasser.'^ (Emphasis ours.)

Vol. I, Section 219.

"It can not be said that a mere naked possession

without any attempt to comply with any of the laws

of the United States will reserve the land possessed

from location even for an instant."

Snyder on Mines, Sec. 235.

See also

Creede vs. Uinta M. Co., 196 U. S., 337;

Del Monte M. & M. Co. vs. Last Chance, 171

U.S., 55;

King vs. Amy & Silversmith M. Co., 152 U. S.,

222;

Hansen vs. Craig, 170 Fed., 62;

Cook vs. Klonos, 164 Fed., 529;
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Johanson vs. White, i6o Fed., 901
;

Malone vs. Jackson, 137 Fed., 878;

Nevada Sierra Oil Co. vs. Home Oil Co., 98

Fed., 673

;

Olive Land G? Development Co. vs. Olmstead,

103 Fed., 568;

Horswell vs. Ruiz, 67 Cal., in.

The case of Creede vs. Uinta, supra, establishes be-

yond peradventure of a doubt that discovery is the basis

of the location, and that until discovery, the ground is

open to exploration by any competent locator, notwith-

standing prior possession without a discovery. The

Supreme Court examines and cites numerous authori-

ties on the question of what was meant by the language

of the statute that "no location of a mining claim shall

" be made until the discovery of the vein or lode within

" the limits of the claim located," and hold that:

"Doubtless a locator does not acquire the right

of exclusive possession unless he has made a valid

location, and discovery is essential to its validity.'*

The principle of this case was relied upon by this

Court in the cases of Hansen vs. Craig, Johansen vs.

White, and Cook vs. Klonos, supra, and effectually es-

tablish the law upon the point for this Circuit.

III.

The next error urged by counsel is relative to In-

struction 19, which is as follows:
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"You are instructed that the locators of an asso-

ciation placer mining claim, provided there be eight

bona fide locators thereof, are entitled to locate i6o

acres of placer mining ground upon the public do-

main of the United States, and in the event of such

persons attempting in good faith to locate such

placer mining claim should inadvertently embrace

within the area staked by them more than i6o acres

(being 20 acres each as provided by law), they are

entitled, when that fact is ascertained by them to

throw ofif the excess on any of such ground they

may elect and such location could be invalid only

as to the excess; and such excess may be thrown ofif

at any time after the locators become aware that the

same exists, provided no intervening rights of other

valid and subsisting locations have attached."

The real facts concerning this excessive area as testi-

fied to by Sanford, the locator of the claim, was that

after he had staked the Oregon, he went back to town

to get a boiler to use on the ground, came out with his

machinery and placed it on what he supposed was his

ground. Craig and Hamilton, two of the owners of

the Isabelle, came and ordered him ofif the ground,

stating they were within the Isabelle boundaries so that

Sanford moved the boiler down on to the Oregon about

three hundred feet as near as he could on the line of

the Oregon so as to be near the water (Tr., 270-271).

He measured the Isabelle so as to ascertain the truth

(Tr., — ), and told Craig that if he had a prior loca-

tion he didn't want it (Tr., 323). And on the trial

stated as follows:
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"(Q.) As it appears from that map there is an

overlap between the Isabelle Association claim and

the Oregon claim?

"(A.) Yes, sir.

" (Q.) I will ask you to state whether or not you

concede the priority of the Isabelle location?

"(A.) Yes, sir. As soon as I moved off the

ground I conceded it to the Isabelle.

"(Q.) So you don't claim that now as a part of

the Oregon location?

"(A.) No, sir, I never did after I moved off

the ground.

"(Q.) Do you know how many acres the Ore-

gon Association claim contains, leaving out the

overlap on the Isabelle? . . .

"(A.) About 159 acres, I believe" (Tr., 296-7).

So far as the assertion made by counsel is concerned

that by throwing off this excess it would reduce the

acreage of the Oregon to about 160 acres, his own wit-

ness. Robe, the surveyor of the plaintiffs, testified that

the area included within the Isabelle overlap was 23.6

acres, and that deducting that from the acreage of the

Allen survey, as claimed to be our boundaries ( 171.85),

it would leave the Oregon but 148.25 acres (Tr., 609),

according to such survey. There was therefore suf-

ficient evidence of excessive area and a throwing off of

the excess to warrant the instruction of the Court upon

this point.
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As a matter of law it followed the well-settled de-

cisions of this Court.

See

Zimmerman vs. Funchion, i6i Fed., 859;

Price vs. Mcintosh, 121 Fed., 716.

See also

Richmond w?,. Rose, 1141). S., 576;

Jupiter M. Co. vs. Bodie Consolidated M. Co.,

II Fed., 666;

McPherson vs. Julius, 95 N. W., 435.

IV.

Instruction 20, complained of by counsel, is as fol-

lows :

"You are instructed, gentlemen of the jury, that

under section 682 of the Code of Civil Procedure

of Alaska, it is provided that when permanent or

visible and ascertained boundaries or monuments

are inconsistent with the measurements, either of

lines, angles, or surveys, the boundaries or monu-

ments upon the ground are paramount, and that by

reason of the fact that the notice written upon the

stakes or monuments of the Oregon Association

called for a less distance than the stakes as placed

upon the ground claimed, that does not render the

location of the Oregon Association claim invalid.

"You are further instructed that locations are
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often made without any accurate knowledge of the

true courses and directions and distances, and that

mistakes in these respects frequently occur, but that

such mistakes do not invalidate the location if by

the inspection of the markings upon the ground the

boundaries of the claim can be readily traced. Pos-

itive exactness in such matters should never be re-

quired. It is the marking of the location by posts

and monuments that determine the particular

ground located."

It it true that the writings on the initial upper end

center stake and the southwest corner stakes, as well as

the other stakes placed by Sanford called for a claim

2640 by 2640 feet.

Sanford stated that after he had located his upper

end center stake claiming 1320 feet on either side and

2640 feet down stream, he blazed a line and stepped

ofif 1320 feet as near as he could to the southeast, estab-

lishing his southeast corner post. The initial stake had

been placed at the upper end of No. 8, an old creek

claim, and after establishing the southeast corner he

returned to the initial stake and went down the creek

about the center of the ground until he found the lower

end of No. 9 and the upper end of No. 10, and there

he put in his lower center stake. There was a line

blazed out between the two, an old blazed creek line

that he followed. He supposed he was going 2640

feet because it was two claims' length from No. 8 to

the upper end of No. 10, and he judged his distances
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from the old stakes. These creek claims according

to the old staking were 1320 feet, so he walked from

the lower end of 8 to the upper end of 10, and placed

his lower end center, claiming 2640 up stream and

1320 feet on either side (Tr., 256-262).

These stakes were shown by the testimony to have

been in existence at the time of the trial. It may be

that the claim as monumented was not limited to 2640

by 2640 feet. There was some variance in feet from

the courses and distances laid down in the writings on

the posts and in the actual number of feet as shown by

the monuments on the ground.

But the law is as laid down by the Court in the fore-

going instruction. A locator rarely has with him in-

struments that will enable him to accurately lay out

the actual amount of feet he is claiming. He relies

upon the crude method of stepping off the ground, also

as in this instance by the measurements claimed by

other locators already on the ground. If he locates

more than he claims, or less than he claims in his writ-

ings, his actual markings must prevail. The mineral

laws of the United States do not require either a posted

or a recorded notice.

Book vs. Justice M. Co., 58 Fed., 106.

And while a notice of location was recorded by San-

ford prior to the time he had his ground surveyed
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(Tr., 1070), such recording has been held by this Court

not to be mandatory.

Sturtevant vs. Vogel, 167 Fed., 448.

That the courses and distances in a notice when posted

is one of the means of marking a claim is conceded,

but they are not controlling, and as said by Mr. Lindley

in his work on mines. Vol. i. Sec. 382, p. 702:

"Mr. Washburn states the general rule to be, that

courses and distances are generally regarded as

more or less uncertain, and always give place in

questions of doubt or discrepancy to monuments and

boundaries that are referred to as indicating and

identifying the land."

Washburn on Real Property, 3d ed., p. 348;

Devlin on Deeds, Sec. 1029.

"The law is well settled that courses and distances

must always yield to natural and well defined and

easily ascertained objects and monuments."

Per Hawley, J., in

Garrard vs. Silver Peaks Mines, 82 Fed., 1578,

See, also:

Book vs. Justice M. Co., 58 Fed., p. 106;

Beeden vs. Hebard, 103 Fed., 532.
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The instruction of the Court on this point is there-

fore well founded in law.

V.

Counsel's next contention is that the Court should

have given the following instruction (Assignment of

Error VIII):

"If you find from the evidence, that the descrip-

tion in the notice on the initial stake and in the lo-

cation certificate of the Oregon Association, called

for a piece of ground 2640 feet square, but that J.

H. Sanford, the agent of the locators, when he set

up the stakes of the said association in June, 1905,

placed the northwest corner stake a distance of 3360
feet down stream from the southwest corner stake

and the north center stake about an equal distance

down stream from the initial stake and the north-

east corner stake 3513 feet north and down stream

from the southeast corner stake and that the north

end and east side lines were not at any time prior

to the Allen survey in August and September, 1906,

marked on the ground so that they could be readily

traced, then I charge you as matter of law that the

lines of the Oregon Association were not so marked
on the ground that they could be readily traced, and
the ground embraced in the said Liberty Associa-

tion, was in May, 1906, open to location as against

the defendants."

This instruction could not have been legally given.

It will be noted that the Court is asked to instruct the
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jury that if certain conditions are found by them to exist

relative to the marking of the Oregon claim, that such

conditions when taken in connection with the notice on

the initial stake would, as a matter of law, not be consid-

ered as being so marked on the ground in conformity

to the statute, and the disputed territory would there-

fore be open to location by the Liberty people in May,

1906.

The Court by such instruction attempted to take from

the jury a consideration of the actual facts as to the

marking of the location on the ground by stakes or

monuments. As we have hereinbefore shown by the

cases cited, courses and distances in posted notices fall

before the actual monuments shown to exist on the

ground. This instruction would have conveyed to the

jury that the question of whether a claim is distinctly

marked on the ground is one of law, when it is entirely

and purely one of fact. Whether the location notice

contained a sufficient description of the claim to ap-

prise other locators of its precise location, or whether

its precise location was as testified to by Sanford and

others was a question of fact, not of law.

Eilers vs. Boatman, iii U. S., 356;

Farrington Gold M. Co. vs. Rhymney G. Cop-

per Co., 58 Pac, 832;

Bramlett vs. Flick, 57 Pac, 869.
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VI.

So far as Instructions i and 3 (Assignments of Error

7 and 9) are concerned, we think they were sufficiently

covered by the general charge of the Court, and the

argument of counsel relative thereto is covered by our

citation of authorities under Subdivision II hereof.

VII.

The twenty-second instruction objected to (Assign-

ment of Error VI) is as follows:

"You are further instructed, gentlemen of the

jury, that if a location has been lawfully made, the

rights of the locator cannot be divested by the mere

obliteration of the marks or removal of the stakes

without his fault, he having performed the other

acts required by law."

This instruction is fully warranted by the evidence

in that it appeared from the testimony of Sanford that

the original northwest stake placed by him had disap-

peared. The Court will remember that the search for

that stake on the left limit of the creek at the time of

the Allen survey gave rise to much "capital" on the

part of the plaintiffs in their contention that it had been

originally placed across the creek (Tr., 334-5). There

was also evidence showing that the writing on the

stakes on the east limit of the claim, the northeast and
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southeast corners had been obliterated by the fire which

had admittedly run through there.

As a matter of law, this instruction is correct, being

founded upon the well settled principle that while pru-

dence might dictate it, the law does not require that

monuments with their markings shall be preserved.

And where a mining claim has been once sufficiently

marked on the ground, and all requirements of a valid

location completed, a right vests in the locator which

cannot be divested by the subsequent obliteration of the

marks without the fault of the locator.

Jupiter M. Co. vs. Bodie Cons. M. Co., J Saw.,

96, 1 10; II Fed., 666;

Book vs. Justice M. Co., 58 Fed., 106, 114.

The Court in this instruction uses almost the exact

language of Judges Sawyer and Hawley in the two

cases cited.

VIII.

Counsel bases his final point upon alleged error in

the Court failing to charge as requested by plaintiff

relative to the questions controlling in "dummy" loca-

tions so-called (Tr., 1133) ; and for, as he says, "orally

instructing the jury during the argument in effect to

disregard all evidence upon that subject as there was

not sufficient evidence thereon to warrant their consid-

eration" (Assignment XI).
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In maintaining that the Court did not err in the re-

spects indicated, we wish to first call the attention of

the Court to the issues presented by the pleadings.

The plaintiffs set up their location of the Liberty on

May 24, 1906, and their alleged ouster by the defend-

ants of the disputed strip prior to the commencement

of the action and their consequent damage and also by

supplemental complaint allege further damage (Tr.,

5-10). The defendants, after denying the allegations

of the complaint, set up that ever since August 8, 1905,

they have been the exclusive owners of the Oregon

claim, of which the disputed strip forms a part (Tr.,

11-12). The reply of plaintiffs does no more than to

deny this fact.

There is no allegation of fraud in the location; none

that the Oregon claim was located by "dummies." No
issue was therefore raised upon that point.

In this respect the case differs completely from that

of Cook vs. Klonos, 164 Fed., 529, relied upon by plain-

tiffs. In that case the question of fraud in the making

of the location by the use of so-called "dummy" loca-

tors was before the Court, having been put in issue by

the answer of certain of the defendants.

"Fraud is never presumed and whenever it con-

stitutes an element of a cause of action or of a de-

fense, which is of an affirmative nature, and invoked

as conferring a right against the opposite party it

must be alleged."

JVetherly vs. Straus, 93 Cal., 283.
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"Fraud consists in intention; and that intention

is a fact which must be averred in a plea of fraud.'*

Moss vs. Riddle, 5 Cranch. (U. S.), 351.

See, also:

Brooks vs. O'Hara, 8 Fed., 529;

Bartol vs. Wholton & Whann Co., 92 Fed., 13,

The facts relied upon to prove an alleged "dummy"

location are these:

All that the plaintiffs sought to show by their wit-

nesses Parks and Carlson was as to certain agree-

ments to convey made by Sanford and A. J. MacArthur

to certain lessees who were developing the Oregon

ground after the location was made. The only direct

testimony upon the point is that of Sanford himself

who testified that A. J. MacArthur gave him the names

of four locators, namely, M. J. Foley, A. McKinnon,

A. P. MacArthur and N. P. Hill to stake on the

Oregon. That he knew Mrs. Hill, the other three he

did not know (Tr., 345). But the record shows that

Foley, McKinnon and A. P. MacArthur afterwards

ratified the making of the location in their names by

giving full powers of attorney to A. J. MacArthur to

act for them in the matter.

MacArthur had the powers of Foley and A. P. Mac-

Arthur before the survey was made in August, 1906

(Tr., 1064- 1068), and that of McKinnon on October 9
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of that year (Tr., 1064) before the Liberty people had

made a discovery on their claim. While Sanford had

the power of Piper, made in June, 1902, unrevoked,

and the powers of Gould and H. W. Sanford, his father,

in June, 1906, before the claims were finally swathed

out by the Allen survey (Tr., 1059, 1060, 1062).

His uncontradicted testimony was that he had been

asked to stake for all of those people, and had talked

with McDonald about the matter in 1904 in Nome,

just before he left there, and had been in constant cor-

respondence with his father, H. M. Sanford, and with

Gould right along, as well as with the father and

mother of the latter (Tr., 349-50).

Sanford further testified that he had no understand-

ing whatever with any of those people that he was to

have any interest in the ground. That he had had no

deeds from anybody but his father, who deeded him

his eighth interest in the ground three years after the

making of the location (Tr., 351).

The fact that Sanford and MacArthur made agree-

ments relative to the development of the claim in their

own names instead of in that of their principals cannot

be questioned by parties not joining in said agreements.

A. J. MacArthur was one of the original locators. He
had an eighth interest. Susie MacArthur and Frank

Cleary joined with MacArthur and Sanford in the

agreement of March, 1906. When the agreement of

November, 1906, was made the six powers of attorney

had been given to A. J. MacArthur and Jesse Sanford.
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Non constat, conveyances may have passed to A. J-

MacArthur, Susie MacArthur and Frank Cleary from

the original locators. It does not necessarily follow

that because there was no record of such conveyances,

that none was made. A deed is good as between the

parties without recordation. No presumption of fraud

then can arise by reason of these agreements made in

March and November, 1906, and as shown by the cases

cited fraud is never presumed in any event. And surely

not here by reason of acts that could not concern the

parties incidentally raising the question, and not even

by pleading fraud. The only persons entitled to raise

the question of fraud in the making of these agreements

were the second parties thereto, and they are not com-

plaining.

The law is well settled that a location may be made

by an agent of the locator. Says Judge Hawley, in

the case of McCulloch vs. Murphy, 125 Fed., 149:

''It is not necessary that a party should personally

act in taking up a mining claim or in doing the acts

required, to give evidence of the appropriation or

to perfect the appropriation. . . . i Lindley on

Mines, 2d Ed., Sec. 331."

See, also:

Walton vs. Wild Goose Mining Co., 123 Fed.,

209;

Rush vs. French, 25 Pac, 816;

Moore vs. Hamerstag, 109 Cal., 122;
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Thompson vs. Spray, 72 Cal., 528;

Gore vs. McBrayer, 18 Cal., 583;

Schultz vs. Keeler, 21 Pac, 412.

And when the location is completed, it vests the title

in the party in w^hose name it was located.

"A location may be made in the name of another

than the actual locator, and when so made, the per-

son in whose name it is made becomes vested with

the legal title to the claim."

Moore vs. Hamerstag, supra.

In Rush vs. French, above cited, it is said:

"The law and the custom of miners permits per-

sons to make locations for persons not present, and

when so made all the title anybody can acquire by

location vests in the person so located. They can

not be divested of it except by their own voluntary

act or by forfeiture in not complying with the rules

and regulations of the district. The title thus ac-

quired is theirs to dispose of as they please. They
may bargain, sell, transfer or give it to whomsoever
they like.''

Again, says the Supreme Court of Arizona, in the

same case:

"A party who locates a mine obtains an estate

therein by such an act, but it is not he who creates

that estate. Whatever estate he obtains he derives

from some source. There is a proprietor of the land
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above him. The proprietor says to the locator 'do

thus and so, and you may have a certain estate in

the mine.' The locator performs the act and ob-

tains the estate, but it is the proprietor who creates

the estate in him. If another person places a notice

on the claim that other person does not thereby cre-

ate an estate to anybody. He has no estate in the

premises, out of which he can create an estate to

another. He is merely performing the acts which

are a condition precedent to the creation of an es-

tate in the premises by the real proprietor. Such

an act may be done by one person for another who
is a resident of another State and no presumption of

fraud arises from the fact that a mining location is

made by an agent for a non-resident, and that the

non-resident subsequently deeded the property to

the prospector."

But if it were a fact that this location was made with

the express purpose as contended by counsel in his brief,

that Sanford and MacArthur should acquire the ground

by the use of the names of the eight locators, for whom
they acted as agents, what position are the plaintiffs

in even to question it?

If such conduct were fraud, it would be a fraud

against the government and which the government

alone would have the right to question.

"The question of good faith, however, may be

the subject of inquiry by the government, isoho alone

may complain."

Lindley on Mines, Sec. 450, p. 800.
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The case would be analogous to the alien location

cases wherein it is well established that no one but the

government can complain on ''office found."

And the Supreme Court has settled the proposition

that only the United States government can on "office

found" question the validity of a location made by an

alien.

McKinley Creek Min. Co. vs. Alaska United

M. Co., 183 U. S., 563;

Manuel vs. Wulff, 152 U. S., 505.

And its decision in this respect has been followed

by the Circuit Courts of Appeal and the State Courts

of last resort.

Shamel on Mining, Mineral and Geological

Law, p. 108

;

Morrison s Mining Rights, 13th Ed., p. 308;

Lindley on Mines & Mining, Vol. i, Sec. 233;

Martin s Mining Law, Sec. 98

;

Costigan on Mines, pp. 167-8;

Snyder on Mines, Sec. 263, and cases cited.

The principle involved in this case is similar to that

involved in those cases in which the national banks have

been held entitled to recover upon securities taken in
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the course of actual business, but in violation of the pro-

visions of the Act of Congress creating them.

Says the Supreme Court of the United States in the

case oi National Bank vs. Mattheics, 98 U. S., 621, 627:

"Where a corporation is incompetent by its char-

ter to take a title to real estate, a conveyance to it is

not void, but only voidable, AND THE SOVEREIGN

ALONE CAN OBJECT. IT IS VALID UNLESS ASSAILED

IN A DIRECT PROCEEDING INSTITUTED FOR THAT
PURPOSE."

And in the case of National Bank vs. Whitney, 103

U. S., 99, 103, a case which involved the validity of a

mortgage to a national bank to secure future advances

to the mortgagor, the right of the bank to enforce the

mortgage was sustained upon the principle announced

in National Bank vs. Mattheivs, supra, the Supreme

Court saying:

"Whatever objection there may be to it as security

for such advances, from the prohibitory provisions

of the statute, the objection can only be urged by

the government."

The case of Sanders vs. Thornton, 97 Fed., 863, in-

volves a somewhat different state of facts, but is

pertinent on this point.

It appeared in that case that a citizen of the United

States, contrary to the statute, had knowingly purchased

certain lands of a Cherokee Indian, situate on the
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Cherokee domain, inducing the latter to use his name

and hold the lands in trust to evade the statute. Upon

a suit in unlawful detainer the point was made that such

a purchase being in violation of the law was void and

an instruction to that effect was asked.

The Circuit Court of Appeals for the Eighth Circuit,

in holding that such a purchase was not void, said:

"If the defendant was a citizen of the United

States and for that reason was not entitled to hold

lands and improvements thereon in the Cherokee

Nation, these facts alone would not entitle plaintiff

to recover, as the instruction asked broadly asserts.

Several other things would have to occur to entitle

the plaintiff to oust the defendant. These facts

might entitle the sovereign to oust the defendant, but

// the defendant was not entitled to hold lands or

improvements thereon in the Cherokee Nation, that

is no concern of the plaintiff, and he cannot profit

by it in this action. THE SOVEREIGN ALONE, EITHER

THE UNITED STATES OR THE CHEROKEE NATION, HAS
THE RIGHT TO OUST HIM OF HIS POSSESSION OR OC-

CUPANCY ON THAT GROUND."

We submit that under the facts as shown by the rec-

ord, the absence of any issue raised by the pleadings,

on the question of a fraudulent location, and for the

reasons last above given, that the government alone had

the right to complain of a fraudulent location, the

Court below was justified in refusing to charge the

jury as requested upon "dummy" locations, and in
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stating that there was no evidence or issue upon any

such question.

McGINN & SULLIVAN,
Attorneys for Defendants in Error.

METSON, DREW & MACKENZIE and

E. H. RYAN,
Of Counsel.



ADDENDA.

Upon the point that fraud must be specially pleaded

in order to be availed of, we cite the following addi-

tional cases to the Court:

I "It is reversible error to charge as to an issue

'" not made by the pleadings, though evidence on such

issue is admitted without objection."

Coos Bay R. & E. & Nav. Co. vs. Sigbee (Ore-

gon), 38 Pac, 192.

"Fraud when relied upon as a defense must be

specifically pleaded in an answer as well as in a

complaint and where fraud in making a mining lo-

cation is not charged in the answer, evidence of ad-

missions and declarations of the locator in relation

to such location tending to show fraud on his part,

is inadmissible."

Broivn vs. Muldoon, 59 Pac, 720.

See also:

Wilson vs. Sullivan, 53 Pac, 994;

Buchtel vs. Evans, 28 Pac, 67.

And upon the proposition that the government alone

can complain of a location alleged to have been made

by "dummies" we further cite

Field vs. Seabury, 19 How., 323, 333,

where the Supreme Court say:

II "This case involves directly the point whether,

nil when a grant or patent for land, or legislative con-



firmation of titles to land, has been given by the sov-

ereignty or legislative authority only having the

right to make it, without any provision having been

made in the patent or by the law to inquire into its

fairness as between the grantor and the grantee, or

between third parties, a third party cannot raise in

ejectment the question of fraud as between the gran-

tor and grantee, and thus look beyond the patent or

grant.

"We are not aware that such a proceeding is per-

mitted in any of the courts of law. In England a

bill in equity lies to set aside letters patent obtained

from the King by fraud [Atty.-Gen. vs. Vernon, i

Vern., 277, 370; the same case, 2 Ch. Rep., 553),
and it would in the United States; but it is a ques-

tion exclusively between the sovereignty making the

grant and the grantee. But in neither could a pat-

ent be collaterally avoided at law for fraud. This
Court has never declared it could be done. Stod-
dard vs. Chambers, 2 How., 284, does not do so, as

has been supposed. In that case, an Act of Con-
gress confirming titles, excepted cases where the

land had previously been located by any other per-

son than the confirmee, under any law of the United
States, or had been surveyed and sold by the United
States; and this Court held that a location made on
land reserved from sale by an Act of Congress, or a

patent obtained for land so reserved, was not within
the exception, and the title of the confirmee was
made perfect by the act of confirmation, and with-
out any patent, as against the prior patent, which
was simply void; and this valid legal title inured
at once to the benefit of an assignee of the con-

firmee. In this connection it must be remembered
that we are speaking of patents for land, and not
of transactions between individuals, in which it has
been incidentally said, by this Court, that deeds
fraudulently obtained may be collaterally avoided
at law. Gregg vs. Sayre, 8 Pet., 244; Swayze vs.

Burke, 12 Pet., 11."



No. 1931

IN THK

United States Circuit Court of Appeais

FOR THE NINTH CIRCUIT,

SITTING AT SAN FRANCISCO. CAL,

J. W. HALL et al.,

Plaintiffs in Error,

vs.

A. McKINNONetal.,
Defendants in Error.

REPLY BRIEF.

LOUIS K. PRATT,
T. A. MARQUAM,

Attornej^s for Plaintiffs in Error.

FILE
MAY1 A 1Q11





In the United States Circuit Court of Appeals for

the Ninth Circuit, Sitting at San Francisco,

California.

No. 1931.

J. W, HALL et aL,

Plaintiffs in Error,

vs.

A. McKINNON et al.,

Defendants in Error.

Reply Brief.

I.

Plaintiffs in error desire to correct some of the

manifestly erroneous statements contained in the

Brief of the defendants in error.

On page 16 of their brief in epitomizing the ad-

mitted facts, the following appears: "IV. Liberty

made alleged discovery {not on disputed strip) Octo-

ber 10, 1906 (Tr. 130, 67)." Every witness who tes-

tified throughout the trial said that the Liberty dis-

covery shaft was about One Hundred (100) feet to-

ward Vault Creek from the cabin and within the

disputed strip; that it had been sunk by plaintiffs to

a depth of forty (40) feet at the date of the com-

mencement of the Allen survey, August 28, 1906,

and that the plaintiffs thereafter drove it to a depth

of eighty (80) feet by or before October 10, 1906,

and discovered gold. Again, on page 14 it appears

to be said that all the plaintiffs ever did on the Lib-

erty in the way of development work for discovery

prior to the Allen survey was to sink a hole eight
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(8) feet deep and dig a seepage drain, whereas A. E.

Stone, a defendant and witness (Record, 232-450),

and other witnesses testified that A. E. Stone and

L. L. Brandt in the summer of 1906, and at a time

when they expected to get an interest in the Liberty

for development work, sunk a hole eight (8) feet

deep on the Liberty and dug a small seepage drain.

On page 47 of defendants' brief, last paragraph,

this appears: ''A. J. MacArthur was one of the

original locators." The MacArthur named on the

stakes and in the location notice w^as A. P. Mac-

Arthur, of North Dakota, presumably the brother

of A. J. MacArthur, the druggist, who lives in Fair-

banks. This last named MacArthur was not a wit-

ness in the case nor were any of the alleged locators,

nor had any of them ever lived at Fairbanks, Alaska,

and vicinity, except Mrs. N. P. Hill, and from the

testimony in this record, it is a fair inference that

none of them had any knowledge of the action dur-

ing its progress or at any time since.

II.

Jesse Sanford testified at the trial that on June

16, 1905, he marked all the lines of the Oregon on

the ground at the exact place afterwards surveyed

by Mr. Allen in August and September, 1906. We
demonstrated that this was false; that all the mark-

ing he did was a half of the up-creek end line and

the westerly side line, and that the Oregon lines

never were marked on the ground so as to be trace-

able, or at all, until the Allen survey. The Court's

sixteenth instruction told the jury plainly, that

they need not stop to consider whether Sanford
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marked the lines of the Oregon plainly or otherwise

in June of 1905; therefore, the verdict of the jury is

not a finding upon that issue at all. The case by

the Court's sixteenth instruction was made to turn

wholly upon the question of discovery of gold prior

to the Allen survey as such discovery affected the

Liberty ground, and the discovery of gold by Mc-

Kinnon and Geoghegan in the eighty-foot shaft on

the bank of Vault Creek in August, 1905, when the

Oregon had no boundaries (which the Court told the

jury made no difference) was assumed by the Court

sufficient to fix a mining title to all of the ground

embraced in the Allen survey, which survey every-

body conceded marked the boundaries plainly. Af-

ter the Court had eliminated from consideration the

evidence upon the subject of the original marking

of the boundaries of the Oregon by Sanford on June

16, 1905, then the doctrine of Bigelow vs. Conrad,

159 Federal, 868 (a case which defendants' brief

makes no reference to), should have been the law of

the case, and our two special instructions numbers

one and three. Assignment of Errors numbers seven

and nine, ought to have been given. They were de-

nied us and nothing of a similar nature was substi-

tuted by the Court.

We tried the case on the theory and backed our

theory mountain-high with evidence, that the Ore-

gon lines were never marked on the ground so that

the boundaries could be readily traced, prior to the

Allen survey; that we were then in possession of

the Liberty, our lines well marked, and making a

good faith effort to discover gold thereon, and that
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we made the first discover}^ within the lines of the

conflict. In addition to the case above cited, we beg

leave to submit a few other leading cases bearing

upon our theory

:

Hanson vs. Craig, 161 Fed. 861;

Miller vs. Chrisman (Calif.), 73 Pac. 1083; S. C,

74 Pac, p. 444;

Weed vs. Snook (Calif.), 77 Pac, p. 1023;

New England & C. Oil Co. vs. Congdon (Calif.),

92 Pac. 180;

Hers vs. Boatman (Mont.), 2 Pac. 72;

Cosmos Ex. Co. vs. Gray Eagle Co., 112 Fed.

4-15;

Omar vs. Soper (Colo.), 18 Pac. 443;

English vs. Johnson, 12 Morrison Mining Re-

ports, 262;

North Noonday Company vs. Orient Mining Co.

(C. C), 9 Morrison Reports, 529.

III.

The answer of the defendants (Record, page 11)

consists of a general denial and an affirmation that

all of the defendants were the owners in fee as to

all persons except the United States, and in posses-

sion, etc. How could the plaintiffs below know from

such an answer that the defendants intended to rely

upon the location of the Oregon by McKinnon and

his seven associates until they offered that location

in evidence? There were sixteen defendants, each

asserting title in fee to the ground described in plain-

tiffs' complaint. The evidence, it is true, did dis-

close to the plaintiffs that the defendants, A. Mc-

Kinnon, A. P. MacArthur, M. J. Foley, N. P. Hill,

A. N. Gould and H. W. Sanford were claiming title
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by virtue of a location of the Oregon Association

in June, of 1905, by and through J. H. Sanford,

agent, but the evidence shows no connection what-

ever as between the other defendants and those last

named. It is idle to talk about the necessity of

pleading fraud in the reply under such circum-

stances; besides, this Court has virtually held in

Bosman vs. White, 136 Fed., p. 74, that no reply is

needed to an answer in ejectment consisting of de-

nials and affirmation of title in defendants. Re-

liance is placed upon the case of Coos Bay etc. Co.

vs. Siglin (Ore.), 38 Pac, p. 192, but that case can

be distinguished from this readily. In that case the

sheriff claimed that he had levied an execution on

the property in question on a judgment against one

Graham, and that Glraham was the owmer, and sought

to show under such an allegation that Graham had

transferred the property to the plaintiffs to defraud

his (Graham's) creditors. Such a state of facts

would only show that the plaintiffs got a title from

Graham void as to the creditors of the latter, and the

sheriff not being a creditor, that did not help him

any. The reply in this case denies that the defend-

ants had title in fee or any kind of title whatever,

and to sustain that showed that the apparent loca-

tion by McKinnon and his seven associates was ab-

solutely void, because the}^ were all dummies and

were simply being used as names by the other de-

fendants, who were assuming to be owners without

any right whatever. The question of what can be

proved in defense under a general denial in actions

of ejectment, replevin and conversion has been the

subject of much comment b}^ text-writers and many
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decisions in the courts. We select a few:

Bliss on Code of Pleading, sec. 328, note 25

;

Pom. Rem. & Remr. R., sec. 679;

Sparrow vs. Rhoads (Calif.), 18th Pac, p. 245;

Marshall vs. Shafter, 32 Cal., p. 177

;

Staley vs. Howsel, 52 N. ^Y., p. 888;

Williams vs. Barnette, 52 Tex. 130

;

Phoenix Iron Works Co. vs. McEvoy, 66 N. W.,

p. 290;

Kerwood vs. Avers (Ks.), 53d Pac. 134;

Iba vs. Central Assn. of Wyo., 42 Pac. 20

;

Phillips et al. vs. Hagart (Calif.), 45 Pac. 843;

Adam et. al. vs. Johnson (Ks.), 65 Pac. 662;

Eastman vs. Gurrey (Utah), 49 Pac. 310;

Kirk vs. Hamilton, 102 U. S. 68;

Henderson vs. Wannamaker, 25 Circuit Court

of Appeals, 181; S. C, 79th Fed. 736;

Thomas vs. Raurer (Kan.), 64 Pac. 80.

IV.

The argument advanced that no one can raise the

question of fraud or dummy location except the Gov-

ernment is unsound. The result of such fraud falls

upon and solely affects other would-be locators, and

it certainly must be in a very shadowy far-away sense

that it could be said the Government was defrauded

by a dummy location. The Government gets no

royalty or revenue from the locator, and certainly

is not interested as to the individual that may have

the location or claim to have one. The cases they

cite deal with the questions of alienage and National

Banks taking mortgages security on realty contrary

to law, which involve purely public questions,

theoreticallv of no interest to individuals and in-



volving no question of moral turpitude ; whereas the

taking up of mineral land in the name of dummies

prevents other prospectors from locating the same

ground, and is a fraud upon them in the same sense

as it is in the instance of a second staker forcibly,

fraudulently or surreptitiously intruding upon a first

staker of mineral ground. This Court has already

determined this question in the case of Waskey vs.

Hammer, 170 Fed. 31, wherein a second staker was

permitted to successfully maintain his position as

against the first, on the ground that the latter was

disqualified from taking up mineral ground by rea-

son of being at the time a Deputy Mineral Surveyor.

Respectfully Submitted,

LOUIS K. PRATT, and

THOMAS A. MARQUAM,
Attorneys for Plaintiffs in Error.

LORENZO S. B. SAWYER,
Of Counsel.
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Reply-Brief for Plaintiffs in Error.

(NOTE: The foUowino' letters from Mr. Louis

K. Pratt, of Fairbanks, Alaska, attorney for the plain-

tiffs in error, to Mr. L. S. B. Sawyer, of San Fran-

cisco, California, of counsel for plaintiffs in error,

concerning the preparation and filing of a brief in re-

ply to the brief for defendants in error, were re-

ceived by Mr. Sawyer on April 10, 1911, but as serious

illness prevents him from preparing the brief desired

and as said letters in themselves constitute a suffi-

cient reply-brief, Mr. Sawyer, complying in so far

as possible with the request of his associates, is

constrained to submit said letters as such reply-

brief and prays the indulgence and consideration of

the Court accordingly.)

[Personal Letters from Louis K. Pratt to L. S. B.

Sawyer.]

LOUIS K. PRATT,
Attorney at Law,

Corner Second Ave. and Lacy St.

Fairbanks, Alaska, March 22, 1911.

Lorenzo S. B. Sawyer, Esq.,

Cor. Edgewood & Belmont Aves.,

San Francisco, California.

Dear Sir

:

The mail yesterday brought me the brief of defend-

ants in error in case of J. W. Hall et al. vs. A. Mc-

Kinnon et al.

There are a great many misstatements both in the

statement of the case and in the argument, some of



which may mislead the Court. For instance, on

page 16 epitomizing the admitted facts, it is said,

"IV. Liberty made alleged discovery (not on dis-

puted strip) October 10, 1906" (Tr. ISO, 67). The

discovery shaft on the Liberty is about one hundred

to one hundred fifty feet toward the creek from the

cabin and the east line of the Allen Survej^ of the

Oregon runs right across the cabin. There was not

a particle of dispute by anybody but what the dis-

covery shaft of the Liberty was from one hundred

to one hundred and fifty feet wdthin the lines of the

overlap. Again, on page 47, last paragraph, this

statement is made, "A. J. McArthur w^as one of the

original locators." This is misleading. A. J. Mc-

Arthur is a druggist living here in Fiairbanks, and

he and Jesse Sanford put up the whole job in the

first place. This McArthur handed Sanford the

names of M. J. Foley, A. McKinnon, A. P. McArthur,

of North Dakota, presumably his brother, and N. P.

Hill, the latter being a resident of Fairbanks and a

sister to A. J. McArthur 's (the druggist) wife.

Those were the names that were put on the stakes

and the recorded notice. The similarity in the ini-

tials of A. J. McArthur, the druggist, and A. P. Mc-

Arthur, of North Dakota, presumably his brother,

may mislead the Court into thinking that A. J. Mc-

Arthur, the druggist, was one of the original lo-

cators.

The attempt to justify the 16th, 17th and 18th in-

structions given by the Court is very lame. AYe tried

the case on the theory and backed our theory moun-
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tain high with evidence that the Oregon lines were

never marked on the ground so as its boundaries

could be readily traced prior to the Allen Survey.

That we were then in possession of the Liberty, the

lines well defined, and making a good-faith effort

to make a discovery of gold, and made the first dis-

covery within the lines of tlie conflict. This gave us

title to the ground within the positive doctrine of

Bigelow vs. Conrad, 159 Fed., page 8G8 (a case which

defendants' brief makes no reference to), as well as

within the doctrine of that long line of decisions

holding that a person in possession of mining ground

with the lines well marked, engaged in a good-faith

continuous effort to discover gold, would be pro-

tected for a reasonable length of time to enable him

to complete his location by discovery. We were en-

titled to have the law laid down to the jury in line

with our theory and evidence. Our two special in-

structions numbered one and three, Assignment of

Error numbers seven and nine, cover that phase of

the case. One or the other or both ought to have

been given and we were defeated because they were

not. The authorities backing this phase of the case

cited in my Trial Brief are as follows

:

Hanson vs. Craig, 161 Fed. 861;

Miller vs. Chrisman (Calif.), 73 Pac. 1083;

S. C, 74 Pac, page 444;

Weed vs. Snook (Calif.), 77 Pac. 1023;

'New England & C. Oil Company vs. Congdon

(Calif.), 92 Pac. 180;

Eler vs. Bootman (Mont.), 2 Pac. 72;
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Cosmos Ex. Co. ts. Gray Eagle Co., 104 Fed., p.

40;

S. C, 112 Fed. 4-15;

Omar ys. Soper (CoL), 18 Pac. 443;

English vs. Johnson, 12 Morrison Mining Re-

ports, 262;

North Noonday Company vs. Orient Mining Co.

(C. C), 9 Morrison Reports, 529.

You ^vill observe by the defendants' answer, page

11, printed record, that it consists of general denials

and an affirmation that all of the defendants were the

owners in fee as to all persons except the United

States, and in possession, etc. How could the plain-

tiffs know from such an answer that the defendants

intended to rely upon the location of the Oregon by

McKinnon and his seven associates until they offered

that location in evidence? It is idle to talk about

the necessity of pleading fraud in the reply under

such circumstances. Besides, the Circuit Court of

the Ninth Circuit has already held in Bosman vs.

White, 136 Fed., p. 74, that no reply is needed to an

answer in ejectment consisting of denials and af-

firmation of title in defendants. This same ques-

tion has been pounded over for the last fifty years

or more in ejectment, replevin and conversion cases.

T vrill cite a few:

Bliss on Code Pleading, section 328, note 5;

Pom. Rem. & Remr. R., sec. 679;

Sparrow v. Rhoads (Calif.), 18th Pac, p. 245;

Marshall vs. Shatter, 32 Cal., p. 177;

Staley vs. Howsel, 52 N. W., p. 888;



Williams vs. Barnett, 52 Tex. 130;

Phoenix Iron Works Co. vs. McEvoy, 66 N. W.,

p. 290;

Kerwood vs. Avers (Ks.), 53rd Pac. 134;

Iba vs. Central Assn. of Wyo., 42 Pac. 20;

S.C, 40Pac. 527;

Phillips et al. vs. Hagart (Calif.), 45 Pac. 843;

Adam et al. vs. Johnson (Ks.), 56 Pac. 662;

Eastman vs. Gurray (Utah), 49 Pac. 310;

Kirk vs. Hamilton, 102 U. S. 68;

Henderson vs. Wandermaker, 25 Circuit Court

of Appeals, 181;

Thomas vs. Raurer (Kan.), Pac. 64, 80;

24 Ohio State, 340;

25 Ohio State, 134;

Their contention that no one can raise the question

of fraud or dummy location except the Government

is entirely without merit. The result of such fraud

falls upon and solely affects other would-be locators,

and it certainly must be in a very shadowy far-away

sense that it could be said the Government was de-

frauded by a dummy location. The Government

gets no royalty or revenue from the locator, and cer-

tainly is not interested as to the individual that may
have the location or claim to have one. The cases

they cite have to do with the questions of alienage

and National Banks taking mortgage security on

realty contrary to law, which involves no question

of moral turpitude, but simply involves a question

as to whether an act in no sense wrongful in itself

could be used l^-.y n litigant to defeat his opponent



simply beeauso the opponent had violated a statute

of the United States, which arbitrarily provided that

an alien should not locate a mining claim and a Na-

tional Bank should not take security on real prop-

erty. My recollection is that this objection is met

and decided adversely to their contention in the case

of Waskey et al. vs. Hammer et al., 170' Fed. 31.

Another matter that I should have called your at-

tention to and overlooked is that on page 12 of De-

fendants' Brief they make mention of a shaft started

by Brandt and Beckord 500' feet north of the Isabelle

line. At the trial there was no point made on this,

as it was a shaft somewhere between the westerly

end-line of the Liberty and Vault creek, and had

nothing to do with our rights. The Liberty was the

ground first legally staked, and when the Oregon

legally marked their lines by the Allen survey in

August aud September, 1906, afterwards, the only

way they could get title to the disputed strip was

to beat us to a discovery on that. If 3^ou will look

through the files in Hanson vs. Craig, on re-hearing,

170 Fed. 62, you Avill find a printed argument made

before the Court, during which one of the Judges in-

quired if a certain shaft talked about was on the

ground in conflict,—meaning that if it was not, the

argument had no force,—evidently having in mind

Bigelow vs. Conrad, 159 Fed. 868. Again, on page

14 something is said about a hole eight feet deep and

a seepage drain, apparentl}^ meaning to say that vs^as

all tlie plaintiffs did in the way of digging in the

ground from May to August or September. That
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has reference to a hole and a seepage drain dug by

A. E. Stone, L. L. Brandt and Theo. Beekord. or some

one or more of them.

It is admitted in the brief in a number of connec-

tions that when the Allen survey was made on the

28th of August to the second of September, follow-

ing, 1906, plaintiffs had their discovery shaft down

forty feet. Also notice that on page 16 of their brief

they say, "V. Discovery on disputed strip in June

or July, 1907, by defendant Stone for Oregon (Tr.

476)."

On the whole, their brief undoubtedly fails to sus-

tain the contentions made on behalf of the defendants

in error.

Would it be within the proprieties for you to file

a supplemental or reply-brief covering the points

herein suggested, even though defendants in error

have not submitted a further brief as contem-

platedr
Yours very truly,

(Signed:) TiOUIS K. PEATT.

'lu lieu of filing an "Additional Brief," counsel for the defendants in error

added "Addenda"' to their brief for the defendants in erroi-.
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LOUIS K. PRATT,

Attorney at Law,

€orner Second Ave. and Laej^ St.

Fairbanks, Alaska, March 23rd, 1911.

Lorenzo S. B. Sawyer, Esq.,

Edgewood & Belmont Aves.,

San Francisco.

Dear Sir:—In defendants' brief something is said

about the Oregon overlapping other adjoining claims

other than the Isabelle. All the evidence shows that

when the Oregon stakes were first set in 1905 the

Isabelle had been staked only a few days before and

the location of the Victor, Happy, Liberty, Sierra

and California associations came along in 1906.

The locators of all the last named claims were

searching for the N. & E. lines of the Oregon in an

endeavor not to overlap them.

I feel that a rei)ly-brief should be filed to correct

these erroneous statements in their brief,—that is,

this one, and the others to which your attention has

been called.

Very truly yours,

(Signed :) LOUIS K. PSATT.



Memoranda Re Motion to Dismiss.

The motion to dismiss tlic appeal under rule 16, be-

cause the Justice or Judge who signed the citation, or

any Judge of this court, did not enlarge the time, is

not well taken because Judge Lyons directed Judge

Overfield to sign the enlargement, (see Record, page

1140,) and the law of agency, qui facit per aliiim,

facit per se, applies as well to Judges as to anybody

else. The Supreme Court of the United States never

dismisses an appeal because the record is not filed

within time, if the record is already there in the Su-

preme Court.

Respectfully,

(Signed:) L. S. B. SAWYER,
Of Counsel for Plaintiffs in Error.

Respectfully submitted,

LOUIS K. PRATT and

THOMAS A. MARQUAM,
Attorneys for the Plaintiffs in Error.

S. B. SAWYER,
Of Counsel.
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Messrs. RICHARDS & HAGA,
Residence, Boise, Idaho,

Attorneys for Appellant.

LOT L. FELTHAM, Esq.,

Residence Weiser, Idaho,

J. C. JOHNSTON, Esq.,

Residence, Boise, Idaho,

Attorneys for Appellees.

In the United States Circuit Court of Appeals for

the Ninth Circuit.

WEISER VALLEY LAND & WATER COM-
PANY,

Plaintiff in Error,

vs.

Colonel W. RYAN and FRANK D. RYAN,
Defendants in Error.

Stipulation Dispensing With Printing of Part of

Record.

In the above cause it is mutually agreed by the

parties hereto,; that in order to save expense in the

printing of the record, that only the following por-

tions of the record sent to said Circuit Court of Ap-

peal by the Clerk of the Circuit Court of the United

-States for the District of Idaho, shall be printed

—

the pages referred to are the typewritten pages of
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the transcript of the recoixi as sent up by the Clerk

of the Circuit Court
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clusive.

3. Answer of Colonel W. Ryan to second amended

complaint, pages 37 to 44, inclusive.

4. Answer of Frank D. Ryan to second amended

complaint, pages 45 to 52, inclusive.

5. Motion to strike out part of answer of Colonel

W. Ryan, pages 58 to 61, inclusive.

6. Motion to strike out part of answer of Frank

D. Ryan, pages 70 to 73, inclusive.

7. Journal entry on hearing of motions to strike,

pages 78 and 79.

8. Journal entry as to substitution of parties,

pages 85 and 86.

9. Stipulation as to bond for damages by flooding,

page 87.

10. Journal entry containing order based on above

stipulation, page 88.

11. Journal entry permitting amendments to second

amended complaint, page 89.

12. Amendments to second amended complaint,

pages 90 to 92, inclusive.

13. Undertaking as to damages occasioned by flood-

ing, pages 93 and 94.

14. Judgment for damages, pages 101 to 103, iu'-

clusive.

15. Bill of Exceptions, pages 129 to 216, inclusive.
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16. Petition for Writ of Error, pages 217 and 218.

17. Assignment of Errors, pages 219 to 225, inclu-

sive.

18. Order allowing the Writ of Error, page 226.

19. Bond, pages 227 and 228.

20. Order transmitting certain original exhibits

(all maps and Defendants' Exhibit ''E"),

page 229.

21. Writ of Error, pages 230 and 231.

22. Citation, pages 233 and 234.

23. Return to Writ of Error, page 236.

24. Certificate of Clerk to Record, page 237.

25. This stipulation.

IT IS FURTHER AGREED That no other part

of the record nor of the exhibits therein referred to,

need be printed.

IT IS FURTHER STIPULATED AND
AGREED That if, from oversight or omission, any

necessary part of the record has been omitted, or if

either party should hereafter deem it material to

have any other part of the record printed, the parties

hereto shall have the right, and the plaintiff in error

may be required by the defendants in error to cause

such part of the record to be printed in accordance

with the rules of the Court.

Dated this 10th day of January, 1911.

RICHARDS & HAGA,
Counsel for Plaintiff in Error.

FELTHAM & RYAN,
Counsel for Defendants in Error.
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[Endorsed]: 1^2. In the United States Cir-

cuit Coui-t of Appeals, for the Ninth Circuit. Weiser

Valley Land & Water Company, Plaintiff, vs.

Colonel W. Eyan and Frank D. Eyan, Defendants.

Stipulation Dispensing with Printing of Part of

Record. Filed Jan. 17, 1911. F. D. Monckton,

( Clerk.

In the District Court of the Seventh Judicial Dis-

trict of the State of Idaho, in and for Washing-

ton County.

J. J. ALLISON,
Plaintiff,

vs.

Colonel W. EYAN and FRANK D. EYAN,
Defendants.

Order for Removal of Cause into the United States

Circuit Court.

Now on this 26th day of October, 1909, this matter

coming on to be heard upon the petition of the de-

fendants in the above-entitled case for a removal of

this cause into the Circuit Court of the United States

in and for the District of Idaho, Lot L. Feltham,

attorney, appearing as counsel for the said defend-

ants, and L. L. Burtenshaw and A. L. Freehafer, at-

torneys, appearing on behalf of the plaintiff herein,

and no plea or answer having been filed in said cause

resisting the said petition of defendant, and it being

confessed in open court that this is a proper case for

removal into the United States Circuit of the Dis-
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trict of Idaho, and it appearing from the said peti-

tion that the said defendants and each of them is a

nonresident of the State of Idaho in which this suit

is brought and were at the time this suit was brought

and still are citizens of the State of Kansas and re-

siding therein, and that this suit is of a civil nature

and has been brought by the plaintiff for the pur-

pose of acquiring by condemnation proceedings cer-

tain lands belonging to the defendants and situated

in Washington County, State of Idaho, and de-

scribed as the west half of the southwest quarter, the

northeast quarter of the southwest quarter, and the

northwest quarter of the southwest quarter of Sec.

21, belonging to Colonel W. Ryan, the defendant,

and the southeast quarter of the southwest quarter,

the south half of the southeast quarter of said Sec.

21, belonging to defendant, Frank D. Ryan, all in

Township 19 North of Range 1 West of B. M. in

Idaho, and the northeast quarter of the northeast

quarter of Sec. 28, in said township and range, and

it further appearing from the said petition that said

condemnation proceedings are instituted for the

alleged purpose of condemning a large portion of

said defendants said lands for a reservoir site for

the purpose of storing water for irrigation and do-

mestic uses and that the amount in dispute exceeds

the sum or value of two thousand dollars, exclusive

of interest and costs, and that said suit is wholly

between citizens of different states, the said plaintiff

being a citizen and resident of the State of Idaho

and the said defendants being residents of the State
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of Kansas; and it fiii-thcr appearing that a good and

sufficient bond with sureties have been presented and

filed in this case by defendants conditioned for their

entering in said Circuit Court of tlie United States

in and for the District of Idaho, on the first day of

its next session a copy of the record in this suit and

for the payment of all costs that may be awarded by

said Circuit Court, if said Court shall hold that this

suit was wrongfully or improperly removed thereto

:

Now therefore, it is hereby ordered by this Court

that no further proceedings be had in said case in

this court but that the same shall be forthwith re-

moved into the Circuit Court of the United States in

and for the District of Idaho, and the papers and files

in this case together with a certified copy of the

record in this case be forthwith transmitted by the

Clerk of this Court to the Clerk of said United States

Circuit Court for further proceedings herein.

ED L. BRYAN,
Judge.

[Endorsed] : Filed Oct. 26, 1909. Frank E. Smith,

Clerk Dist. Court.

Filed Nov. 4, 1909. A. L. Richardson, Clerk U. S

Circuit Court.
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In the Circuit Court of the United States for the

District of Idaho, Central Division.

J. J. ALLISON,
Plaintiff,

vs.

Colonel W. RYAN and FRANK D. RYAN,
Defendants.

Second Amended Complaint.

Comes now the above-named plaintiff and, by leave

of Court having first been obtained therefor, filed his

second amended complaint, and for his cause of

action against the defendants alleges as follows, to

wit:

(First)

That plaintiff is now engaged in the construction of

a reservoir in the County of Washington, State of

Idaho, for the purposes of storing and conserving the

public waters of the State of Idaho for use, sale and

distribution for the reclamation of a portion of the

lands of Washington County, Idaho, and for the fur-

ther purpose of supplying the inhabitants of said

county and State with water for irrigation and do-

mestic pui*poses, all of which are public uses.

(Second)

That said reservoir site is located in what is com-

monly known' as Lost Valley, in the northern portion

of Washington County, State of Idaho, about twenty

miles in a northerly direction from the town of Coun-

cil in said county and State, and at an altitude of

approximatel}^ six thousand feet above the sea level.
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(Third)

That said plaintiff proposes to furnish water for

and irrigate the lands of Council Valley and vicinity,

as well as the lands of Salubria Valley, Middle Valley

and such other portions of Washington County, as

his said reservoir will store water sufficient to irri-

gate ; tliat said lands so proposed to be irrigated lie

mainly in TownshijD 15 North, Range 1 East and

West, ToTVTiship 16 North, Eange 1 West, Township

17 North, Range 1 West, and To^\Tiship 15 North,

Range 1 and 2 West; and that all of said lands are

arid lands and wt.11 not produce crops without irriga-

tion, but when water is applied thereto they will pro-

duce abundant crops of hay, grain, fruit and vegeta-

bles, and tliat all of said lands are susceptible of

irrigation from said reservoir.

(Fourth)

That the plaintiff proposes to obtain his water

supply for storage in said reservoir from the water-

shed of the said Lost Valley and from the numerous

small streams flowing into the said Valley, which

plaintiff alleges that the sources of supply as afore-

said are abundant and sufficient to fill the said reser-

voir, and that said plaintiff has the right to use the

said sources of water supply for the purpose of the

filling of the said reservoir.

(Fifth)

That said plaintiff has taken all proceedings neces-

sary or requires by the laws of the United States and

of the State of Idaho for to acquire a right to con-

struct the said reservoir and to fill the same with

water for the purposes hereinbefore stated.



vs. Colonel W. Ryan et al. 9

(Sixth)

That said Colonel W. Ryan and Frank D. Ryan,

defendants above named, are the several and respec-

tive owners, reputed owners, claimants of some estate

and interest in and to the following described lands,

to wit

:

Colonel W. Ryan, the West Half of the SW. 14,

NE. 14 of the SW. 1/4, NW. 14 of the SE. 1/4 of Sec-

tion 21, Twp. 19 N., R. 1 West, B. M., containing One

Hundred and Sixth Acres.

Frank D. Ryan, SE. % of the SW. %, S. 1/2 of the

SE. 1/4 of Section 21, NE. 14 of the N'E. 14 of Section

28, all in Twp. 19 N., R. 1 West, B. M., also contain-

ing One Hundred and Sixty acres of land.

(Seventh)

That said reservoir is to be made by the construc-

tion of a dam, across the mouth or outlet of the basin

of Lost Valley, which w^ill cause the water thus im-

pounded to ba<?k up and fill into the said Valley.

(Eighth)

That the lands of said defendants hereinbefore de-

scribed are located in the said valley, and the con-

struction of the dam hereinbefore set forth, and the

imipounding of the water therein as hereinbefore set

forth, will cause the said water so contained in said

reservoir to fill in, back up, and thus submerge and

inundate a portion of the lands of the said defend-

ants, hereinbefore set forth, to a considerable depth

of water, as is more fully shown and set forth and

described and shown and indicated upon the map or

plat of the top contour of said reservoir, hereto at-
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tached and marked exhibit '*A," and hereby made a

pai-t hereof.

(Ninth)

That the public use and purpose in which said

phuntiff is engaged, in the construction of the said

reservoir for the purposes hereinbefore set forth, is a

public one, and requires for the construction, use and

operation of the said reservoir the right of way over

and across the said tracts of lands hereinbefore de-

scribed, to the extent as shown by the said map and

hereinafter fulty set forth.

(Tenth)

That said plaintiff has sought in good faith to pur-

chase from the said defendants said lands, but has

been unable to agree, and still is unable to agree with

defendants, or either of them, as to the compensation

to be paid to the several and respective owners

thereof for the taking of the said lands as hereinbe-

fore described, for the reason that the said defend-

ants and each of them, demand for their respective

lands what the plaintiff considers an unreasonable

price, and the defendants have refused, and still re-

fuse, to grant unto plaintiff the use of the said lands

for the purposes hereinbefore stated, and plaintiff

has been wholly unable to obtain from the said de-

fendants, or either of them, any right in, upon or to

the use of the said lands for the purposes herein-

before mentioned.

(Eleventh)

That the said plaintiff hereby seeks to have con-

demned for public use aforesaid, in accordance with

the provisions of Title 7 of the Revised Codes of
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Idaho, and all acts amendatory thereof and supple-

mentary thereto, as a right of way for the said plain-

tiff's reservoir, the following described tracts of

land shown within the lines of said reservoir by the

map hereto attached, and more particularly de-

scribed as follows; to wit:

(First) A tract of land containing 40 acres, being

the SW. quarter of the SW. Also the whole of the

N. half of the SW. quarter, and the NW. quarter of

the SE. quarter, all in section 21, Twp. 19 North,

Range 1 West, B. M., the whole number of acres

sought to be condemned being 160 acres.

That so far as plaintiff can, with reasonable dili-

gence, learn and ascertain, the only person who owns

or claims to own, or have any interest or estate in

and to the said parcel or tract of land is Colonel W.
Ryan.

(Second) A tract of land consisting of 160 acres,

described as follow^s, to wit : SiE. 14 of the SW. 14,

S. 1/2 of the SE. 1/4, Section 21, NE. 14 of the NE.

1/4 of Section 28, aU in Twp. 19 North, Range 1 West,

B. M., as shown by the map hereto attached and made

a part hereof.

That so far as plaintiff can, with reasonable dili-

gence, learn and ascertain, the only person who owns

or claims to own the said tract, or have any interest

therein, is Frank D. Ryan.

Wherefore, in view of the foregoing facts, the said

plaintiff' prays judgment as follows, to wit:

(First) That the Court ascertain and assess the

value of each separate piece or parcel of real estate

sought hereby to be condemned, and all improve-
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mentis thereon, if any, or pertaining thereto, and of

eveiT separate estate or interest therein.

(Second) That the Court ascertain and assess

the amount of money, if any, by this plaintiff to be

paid to each of the said defendants for and on ac-

count of the damages occasioned by the construction

of said reservoir.

(Third) That the Court ascertain and assess the

damages, if any, that will accrue to the remaining

portions of the land, and of each of said tracts, by

reason of the severance from said tracts or parts

thereof, hereby sought to be condemned, by reason

of the construction of the said reservoir.

(Fourtli) That the Court assess and ascertain to

what extent the respective portions of land above

described not sought to be condemned will be directly

benefited by the construction of said reservoir.

(Fifth) That the Court ascertain and assess thie

amount of money to be paid to each of said defend-

ants, as damages by reason of the construction of

said reservoir.

(Sixth) That plaintiff have and recover his costs

and disbursements in this action expended, and such

other or further relief as to the Court may seem

meet in the premises.

L. L. BURTENSHAW,
A. L. FREEHAFER,

Attorneys for Plaintiff, Residing at and P. O. Ad-

dress, Council, Idaho.
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State of Idaho,

County of Washington,—ss.

I, L. L. Burtenshaw, being first duly sworn, on my
oath doth depose and say : That I am one of the at-

torneys for the plaintiff in the foregoing action, and

that I have read and know the contents of the fore-

going complaint, and that the same is true of my own

knowledge, except as to such matters as stated

therein to be upon information and belief, and. as to

those matters I believe it to be true ; that I make this

verification on behalf of the said plaintiff for the

reason that the said plaintiff is now absent from and

without the State of Idaho, and for the further rea-

son that all of the matters alleged in the said com-

plaint are within my personal knowledge.

L. L. BURTEJSTSHAW.

Subscribed and sworn to before me this 17th day

of December, 1909.

[Seal] CHA'S. W. MACK,
Notary Public.

I hereby admit due and legal service of a copy of

the foregoing complaint on me this 17th day of

December, 1909.

LOT L. FELTHAM,
Attorney for Defendants, Weiser, Idaho.

[Endorsed]: Filed December 17, 1909. A. L.

Richardson, Clerk.
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In the Circuit Court of the United States for the

District of Idaho, Central Division.

J. J. ALLISON,

Plaintiff,

vs.

Colonel W. RYAN and FRANK D. RYAN,
Defendants.

Answer [of Colonel W. Ryan] to Second Amended

Complaint.

Comes now tlie defendant Colonel W. Ryan and

by leave of Court, files this Ms answer to plaintiff's

Second Amended Complaint and as answer thereto,

denies, admits and alleges as follows, to wit

:

First.

Defendant denies that plaintiff is now or ever has

been engaged in the construction of a reservoir in

the County of Washington, State of Idaho, for the

purpose of storing or conserving the public waters

of the State of Idaho for use or sale or distribution

for the irrigation of any portion of the lands of

Washington County, Idaho, or for the further pur-

pose of supplying the inhabitants of the said county

or State with water for irrigation or domestic

purposes, or for any public use, except as herein-

after expressly alleged and admitted.

Second.

Defendant denies that it is the purpose of plain-

tiff by the means alleged in his complaint, or any

means, to furnish water for any irrigated lands in

Council Valley, or Salubria Valley or Middle Valley.
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Third.

Defendant has no knowledge, information or be-

lief upon which to form an opinion as to what lands

are referred to in said complaint as arid lands situ-

ated in said Council Valley, Salubria Valley or Mid-

dle Valley, and therefore denies that any arid lands

situated in said valleys, are intended to be irrigated,

or are susceptible to irrigation from said reservoir,

or that said alleged reservoir will store waters for

the irrigation of any such lands by any means what-

ever constructed by plaintiif or hereafter to be con-

structed by him.

Fourth.

Defendant denies that plaintiff has the right to the

use of the waters of Lost Valley for the purpose of

filling his said alleged resen^oir or that he has any

right to use the said reservoir for any purpose what-

soever.

Fifth.

Defendant has no knowledge, information or be-

lief upon which to form an opinion as to what pro-

ceedings has been taken by plaintiff under the laws

of the United States or the State of Idaho to acquire

any right to appropriate any of the waters of Lost

Valley or to construct such reservoir to fill the same

for any purpose as alleged by plaintiff, and there-

fore denies that he has taken any legal proceedings

necessary or sufficient to acquire any right to said

water, or the right to use said reservoir under the

said laws. Defendant admits that he is the owner

of the West half of the Southwest quarter. North-

east quarter of the Southwest quarter, Northwest
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quarter of the Southeast quarter, Section 21, Town-

ship 19, North, Range One (1) West, Boise Merid-

ian, Idaho, Washington County, Containing One

Hundred and Sixty Acres.

Sixth.

Defendant admits that the construction of a dam
across the mouth of Lost River Valley by plaintiff

and the storage of the waters of Lost Valley therein

will cause defendant's said lands to be almost en-

tirely submerged and will destroy its value and will

be an appropriation of the use of said lands by

plaintiff.

Seventh.

Defendant denies that the purpose in' which the

plaintiff is engaged in the construction of a dam in

the mouth of Lost River and the use to which he in-

tends to put said lands of defendant are a public use,

or any public benefit or service will be derived

therefrom, and that said appropriation is for any

other purpose than to absorb defendant's said land

to plaintiff's own personal use, profit and gain, and

defendant denies there is any authority of law for

same.

Eight.

Defendant denies that the plaintiff has sought in

good faith to purchase from defendant said lands or

that plaintiff has offered to pay to defendant a rea-

sonable compensation for damages to defendant's

said lands, or to any part thereof, by plaintiff's

alleged reservoir, or that plaintiff has any right to

the possession or use of said lands, or any part

thereof, in any way whatever, or is entitled to ac-
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quire the said lands by these proceedings or at all.

Nine.

Defendant denies that his said lands or said reser-

voir site located in said Lost Valley is of an altitude

of six thousand feet or of a greater altitude than

four thousand feet.

And for another and further answer and defense

to plaintiff's second amended complaint the defend-

ant alleges :

—

First.

That at all times hereinafter mentioned, he was

and still is the owner of and in possession of and en-

titled to the possession of that certain piece and par-

cel of land situated in Washington County, State of

Idaho, and described as follows, to wit: West half of

the Southw^est quarter. Northeast quarter of the

Southw^est quarter. Northwest quarter of the South-

east quarter, Section 21, Township 19, North Range

One (1) West, Boise Meridian, Idaho, Washington

'County, Containing One Hundred and Sixty acres.

Second.

That said lands are situated in the northern end

of Washington County, Idaho, in a basin named
and know^n as Lost Valley and is crossed by Lost

River flowing through said valley and down through

a deep canyon into the West Fork of the Weiser

River in said county. Said Lost Valley is a momi-

tain meadow comprising about 700 acres of valuable

hay and grazing lands at the altitude of about 4000

feet, in the Weiser National Forest Reserve, and is

entirely surrounded by high hills, except where the

said Lost River enters and leaves said valley, which
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intake and outlet are through steep and rugged

canyons. That said Lost Valley presents a favor-

able and valuable site for a storage basin for water

for irrigation and water power purposes. That this

defendant's said lands are situated in the lowest

part of said basin near the said outlet and are the

most valuable for storage purposes of any lands

"v\ithin said basin. That immediately below said

lands said valley ends, and a rocky narrow canyon

through which said Lost River flows presents a

favorable and valuable location for a dam with

which to impound the waters flowing in said Lost

River for domestic, irrigation and power puri)oses.

That the waters of said Lost River during the winter

and spring months of each year are sufficient to fill

said basin 75 feet deep at its lower end, and the walls

of said canyon at the outlet of said basin are suffi-

ciently high and firm to permit of the construction

of a dam across said canyon at least 75 feet high

with which to impound said waters with safety.

Third.

That the said Lost Valley is situated in a moun-

tainous district providing valuable range and graz-

ing lands for livestock, and the above described

j)remises are, because of their situation for the pro-

duction of hay and other feed for stock and their

nearness to good grazing lands situated in the

Weiser National Forest Reserve and subject to de-

fendant's preference right to use for grazing by

reason of being such owner, are veiy valuable for

stock-raising. That said lands are susceptible of

irrigation from said Lost River for the production
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of crops thereon.

Fourth.

That the said lands of defendant, in addition to

their value for agricultural and grazing purposes,

are of a very great value as constituting a part of

said basin and may be used upon which to store the

waters of said Lost River for use and sale to the

owners of lands in the lower country along the said

Weiser River in said county.

Fifth.

That in addition to the value of said basin for

storage purposes for water for irrigation, the said

water flow from said basin can be used without

diminution or loss for power purposes and will pro-

vide a valuable and steady water power for the gen-

eration of electricity and other commercial purposes

when released from said reservoir.

Eighth.

Defendant is informed and believes and there-

fore alleges the fact to be that plaintiff is not the

real owner, and is not the real party in interest in

said proceedings to condemn and appropriate the

said land of this defendant, and to acquire said

reservoir site ; and plaintiff is not himself in charge

of said pretended public use, and does not intend to

perform a public sei*vice therewith, and is only a

promoter forwarding said project for the purpose of

speculation, and that this action has been brought by

plaintiff' for the purpose of acquiring said reservoir

site and the land of this defendant for the sole pur-

pose of transferring it to others, and has transferred
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or is about to transfer all of liis riglit, title and in-

terest therein.

That no public corporation or institution has any

interest whatever in any way in plaintiff's said

reservoir or dam proposition nor the beneficiary

thereof; that said dam is not constructed and said

reservoir created for any public use or benefit or

for the use or benefit of any municipal corporation,

irrigation district, or other public institution and

that plaintiff has no right to the possession of de-

fendant's said lands nor any part thereof for said

purposes, nor the condemnation of the same; that

the condemnation and appropriation of the part of

defendant 's land sought to be condemned by plaintiff

renders the remainder of defendant's said land

valueless to this defendant for any and all of the

purposes aforesaid.

Ninth.

That because of the uses to which the defendant's

said lands may be jout for agricultural, water stor-

age and water power purposes and because of their

location and surroundings the said lands are and

were on the fourth day of September, 1909, reason-

ably worth and of the actual market value of the

sum of Twenty-five Thousand Dollars and defendant

is entitled to that sum as compensation for damages

in case said premises are condemned for the use of

plaintiff herein.

Eleventh.

Defendant alleges that by reason of the adapta-

bility of said Lost Valley and its favorable situation

for a reservoir site and the availability of the lands
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of this defendant and those of defendant, Frank D.

Ryan, that defendant and his said codefendant are

desirous of retaining and using said reservoir and

power site upon said their said lands and placing the

same to public uses, and that if this defendant and

his said codefendant are permitted to retain and use

said reservoir and power site, that they have the

financial ability to construct, utilize and operate the

same to public uses and the means at their command

to fully develope the same to the public uses of fur-

nishing water for domestic, mechanical, power and

irrigation purposes to the fullest possible capacity

of said reservoir which is to exceed seventy-five feet

in depth.

PRAYER.
Defendant therefore prays that this action may be

dismissed at plaintiff's costs; that a perpetual in-

junction may be granted by this Court against plain-

tiff restraining him and all persons claiming under

him and his agent, successors and assigns, from in

any way obstructing the free flow of the waters of

said Lost River and flooding defendants said lands

;

that in case said relief is not granted hj this Court,

but that plaintiff is held to be entitled to have con-

demnation of defendant's said lands for plaintiff's

said use, then and in that case that defendant be

granted damages for the taking of said lands in the

sum of Twenty-five Thousand Dollars ; that plaintiff

be enjoined from flooding defendant's said lands un-

til said damages are fully paid and that a tempo-

rary restraining order be granted by this Court
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tlicrofor ; and tliat defendant recover his costs in this

case expended.

LOT L. FELTHAM,
Residing at Weiser, Idaho.

COLONEL W. RYAN,
Residing at Troy, Kansas.

FRANK D. RYAN,
Residing at Hiawatha, Kansas,

Attorneys for Defendants.

State of Idaho,

County of Washington,—ss.

I, Frank D. Ryan, being first duly sworn upon my
oath, depose and say : That I am the agent and one

of the attorneys of the defendant. Colonel W. Ryan,

in this action. That I have read the foregoing an-

swer and know the contents thereof and that the

same is true of my own knowledge, except as to the

matters therein stated to be upon information or

belief, and as to those matters I believe it to be true

;

that the reason why the verification to this answer

is not made by the said defendant is that the said

defendant is not at this time within the County of

Washington, State of Idaho, and that the said facts

are within my own personal knowledge and belief.

FRANK D. RYAN.

Subscribed and sworn to before me, this 24th day

of January, 1910.

[Seal] LOT L. FELTHAM,
Notary Public.
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I hereby acknowledge service upon me of a copy of

this answer, this 26th day of January, 1910.

L. L. BURTENSHAW,
Of Counsel for Plaintife.

[Endorsed] : Filed Jan. 28, 1910. A. L. Richard-

son, Clerk.

In the Circuit Court of the United States for the

District of Idalio, Central Division.

J. J. ALLISON,
Plaintiff,

vs.

Colonel W. RYAN and FRANK D. RYAN,
Defendants.

Answer [of Frank D. Ryan] to Second Amended

Complaint.

Comes, now the defendant Frank D. Ryan and b}^

leave of Court, files this his answer to plaintiff 's Sec-

ond Amended Complaint and as answer thereto,

denies, admits and alleges as follow^s, to wit

:

First.

Defendant denies that plaintiff is now or ever has

been engaged in the construction of a reservoir in

the county of Washington, State of Idaho, for the

purpose of storing or conserving the public waters

of the State of Idaho for use or sale or distribution

for the irrigation of any portion of the lands of

Washington County, Idaho, or for the further pur-

pose of supplying the inhabitants of the said county

of State with water for irrigation or domestic pur-
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poses, or for any public use, except as hereinafter

expressly alleged and admitted.

iSecond.

Defendant denies that it is the purpose of plain-

tiff by the means alleged in his complaint, or any

means, to furnish water for any irrigated lands in

Coimcil Valley, or Salubria Valley or Middle Val-

ley.

Third.

Defendant has no knowledge, information or be-

lief upon which to form an opinion as to w^hat lands

are referred to in said complaint as arid lands situ-

ated in said Coimcil Valley, S'alubria Valley or Mid-

dle Valley, and therefore denies that any arid lands

situated in said valleys, are intended to be irrigated,

or are susceptible to irrigation from said reservoir,

or that said alleged reservoir will store waters for

the irrigation of any such lands by any means what-

ever constructed by plaintiff or hereafter to be con-

structed by him.

Fourth.

Defendant denies that plaintiff has the right to the

use of the waters of Lost Valley for the purpose of

filling his said alleged reservoir or that he has any

right to use the said reservoir for any purpose what-

soever.

Fifth.

Defendant has no knowledge, information or be-

lief upon which to form an opinion as to what pro-

ceedings has been taken by plaintiff under the laws

of the United States or the State of Idaho to acquire

any right to appropriate any of the waters of Lost
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Valley or to construct such reservoir to fill the same

for any purpose as alleged by plaintiff, and there-

fore denies that he has taken any legal proceedings

necessary or sufficient to acquire any right to said

water, or the right to use said reservoir under the

said laws. Defendant admits that he is the o^^^Qer

of the Southeast Quarter of the Southwest Quarter,

South half of the Southeast Quarter, of Section 21,

Northeast Quarter of the Northeast Quarter, of Sec-

tion 28, all in Township 19 North, Range 1 West,

Boise Meridian, Idaho, Washington County, contain-

ing One Hundred and Sixty acres.

Sixth.

Defendant admits that the construction of a dam
across the mouth of Lost River Valley by plaintiff

and the storage of the w^aters of Lost Valley therein

will cause defendant's said lands to be entirely sub-

merged and will destroy its value and will be an ap-

propriation of the use of said lands by plaintiff.

Seventh.

Defendant denies that the purpose in which the

plaintiff is engaged in the construction of a dam in

the mouth of Lost River and the use to which he

intends to put said lands of defendant are a public

use, or any public benefit or service will be derived

therefrom, and that said appropriation is for any

other purpose than to absorb defendant's said land

to plaintiff's own personal use, profit and gain, and

defendant denies there is any authority of law for

same.

Eight.

Defendant denies that the plaintiff has sought in
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good faith to purchase from defendant said lands

or that plaintiff has offered to pay to defendant a

reasonable compensation for damages to defendant's

said lands, or to any part thereof, by plaintiff's al-

leged reservoir, or that plaintiff has any right to the

possession or use of said lands, or any part thereof,

in any way whatever, or is entitled to acquire the said

lands by these proceedings or at all.

Nine.

Defendant denies that his said lands or said reser-

voir site located in said Lost Valley is of an altitude

of six thousand feet or of a greater altitude than

four thousand feet.

And for another and further answer and defense

to plaintiff's second amended complaint the defend-

and alleges:

—

First.

That at all times hereinafter mentioned, he was

and still is the owner of and in possession of and en-

titled to the possession of that certain piece and par-

cel of land situated in Washington County, State of

Idaho, and described as follows, to wit : The South-

east quarter of the southwest quarter, and the south

half of the southeast quarter of Section No. Twenty-

one (21) and the Northeast quarter of the northeast

quarter of Section 28, all in Township No. nineteen

(19) North of Range 1 West of Boise Meridian in

Idaho, in Washington County, Idaho, and containing

one hundred and sixty acres.

Second.

That said lands are situated in the northern end

of Washington County, Idaho, in a basin named and
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known as Lost Valley and is crossed by Lost River

flowing through said valley and down through a deep

canyon into the West Eork of the Weiser River in

said county. Said Lost Valley is a mountain

meadow comprising about 700 acres of valuable hay

and grazing lands at the altitude of about 4,000 feet

;

in the Weiser National Forest Reserve, and is en-

tirely surrounded' by high hills, except where the

said Lost River enters and leaves said valley, which

intake and outlet are through steep and rugged can-

yons. That said Lost Valley presents a favorable

and valuable site for a storage basin for water for

irrigation and water power purposes. That this de-

fendant's said lands are situated in the lowest part

of said basin near the said outlet and are the most

valuable for storage purposes of any lands within

said basin. That immediately below said lands said

valley ends and a rocky narrow canyon through

which said Lost River flows presents a favorable and

valuable location for a dam with which to impound

the waters flowing in said Lost River for domestic,

irrigation and power purposes. That the waters of

said Lost River during the winter and spring months

of each year are sufficient to fill said basin 75 feet

deep at its lower end, and the walls of said canyon

at the outlet of said basin are sufficiently high and

film to permit of the construction of a dam across

said canyon at least 75 feet high with which to im-

pound said waters with safety.

Third.

That the said Lost Valley is situated in a mountain-

ous district providing valuable range and grazing
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lands for livestock, and the above-described prem-

ises are, because of their situation for the produc-

tion of hay and other feed for stock and their near-

ness to good grazing lands situated in the Weiser

National Forest Reserve and subject to defendant's

preference right to use for grazing by reason of be-

ing such 0T^Tler, are very valuable for stock-raising.

That said lands are susceptible of irrigation from

said Lost River for the production of crops thereon.

Fourth.

That the said lands of defendant, in addition to

their value for agricultural and grazing purposes,

are of a very great value as constituting a part of

said basin and may be used upon which to store the

waters of said Lost River for use and sale to the

owners of lands in the Power Country along the said

Weiser River in said county.

Fifth.

That in addition to the value of said basin for stor-

age purposes for water for irrigation, the said water

flow from said basin can be used without diminution

or loss for power purposes and will provide a valua-

ble and steady water power for the generation of

electricity and other commercial purposes when re-

leased from said reservoir.

Eighth.

Defendant is informed and believes and therefore

alleges the fact to be that plaintiff is not the real

owner, and is not the real party in interest in said

proceedings to condemn and appropriate the said

land of this defendant, and to acquire said reservoir

site; and plaintiff is not himself in charge of said
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pretended public use, and does not intend to perform

a public service thei'ewith, and is only a promoter

forwarding said project for the purpose of specula-

tion, and that this action has been brought by plain-

tiff for the pui^ose of acquiring said reservoir site

and the land of this defendant for the sole purpose

of transferring it to others, and has transferred or

is about to transfer all of his right, title and interest

therein.

That no public corporation or institution has any

interest whatever in any way in plaintiff's said reser-

voir or dam proposition for the beneficiary there-

of ; that said dam is not constructed and said reser-

voir created for any public use or benefit or for

the use or benefit of any municipal corporation, ir-

rigation district, or other public instituJ^^ion and that

plaintiff has no right to the possession of defend-

ant's said lands nor any part thereof for said pur-

poses, nor the condemnation of the same ; ^hM; the

condemnation aft4 appropriation el tbe part el 4e-

fcndant's kft4 sought te be condemned by plaintiff

rcndcrG tbe remainder el defendant's said ketd value

less te tiiis defendant fe aay aft4 aH el the purposes

aforesaid.

Ninth.

That because of the uses to which the defendant's

said lands may be put for agricultural, water stor-

age and water power purposes and because of their

location and surroundings the said lands are and

were on the fourth day of September, 1909, reason-

ably worth and of the actual market value of the

sum of Twenty-five Thousand Dollars and defend-
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ant is entitled to that sum as compensation for dam-

ages in case said premises are condemned for the use

of plaintiff herein.

Eleventh.

Defendant alleges that by reason of the adapta-

bility of said Lost Valley and its favorable situation

for a reservoir site and the availability of the lands

of this defendant and those of defendant, Colonel

W. Ryan, that defendant and his said codefendant

are desirous of retaining and using said reservoir

and power site upon said their said lands and plac-

ing the same to public uses, and that if this defend-

ant and his said codefendant are permitted to retain

and use said reservoir and power site, that they have

the financial ability to construct, utilize and operate

the same to public uses, and the means at their com-

mand to fully develope the same to the public uses

of furnishing water for domestic, mechanical,

power and irrigation purposes to the fullest possible

capacity of said reservoir which is to exceed seventy-

five feet in depth.

PEAYER.
Defendant therefore prays that this action may

be dismissed at plaintiff's costs; that a perpetual in-

junction may be granted by this Court against plain-

tiff restraining him and all persons claiming under

him and his agents, successors and assigns, from in

anyway obstructing the free flow of the waters of

said Lost River and flooding defendant's said lands;

that in case said relief is not granted by this Court

but that plaintiff is held to be entitled to have con-

demnation of defendant's said lands for plaintiff's
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said use; then and in that case that defendant be

granted damages for the taking of said lands in the

sum of Twenty-five Thousand Dollars ; that plaintiff

be enjoined from flooding defendant's said lands un-

til said damages are fully paid and that a temporary

restraining order be granted by this Court therefor

;

and that defendant recover his costs in this case ex-

pended.

LOT L. FELTHAM,
Residing at Weiser, Idaho.

COLONEL W. RYAN,
Residing at Troy, Kansas.

FRANK D. RYAN,
Residing at Hiawatha, Kansas.

Attorneys for Defendant.

State of Idaho,

County of Washington,—ss.

I, Frank D. Ryan, being first duly sw^orn upon my
oath, depose and say: That I am the defendant in

the above-entitled case; that I have read the fore-

going answer and know the contents thereof and that

the same is true of my own knowdedge, except as to

those matters which are therein stated to be upon in-

formation or belief and as to those matters that I be-

lieve it to be true.

FRANK D. RYAN.

Subscribed and sworn to before me, this 24th day

of January, 1910.

[Seal] LOT L. FELTHAM,
Notary Public.
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I hereby acknowledge service upon me of a copy

of this answer, this 26th day of January, 1910.

L. L. BURTENSHAW,
Of Counsel for Plaintiff.

[Endorsed] : Filed January 28, 1910. A. L. Rich-

ardson, Clerk.

In the Circuit Court of the United States for the

District of Idaho, Central Division.

J. J. ALLISON,
Plaintiff,

vs.

Colonel W. RYAN and FRANK D. RYAN,
Defendants.

Motion to Strike Out Parts of the Answer [of

Colonel W. Ryan].

Comes now the above-named plaintiff by his attor-

neys, L. L. Burtenshaw and A. L. Frehafer and

moves the court to strike out all of that portion of

the defendant's Colonel W. Ryan answer to the sec-

ond amended complaint of the plaintiff herein filed

commencing at the word, "That" in the second para-

graph of the further answer and defense to plain-

tiff's second amended complaint in said answer

pleaded and contained, on page 4 of said answer and

ending at the word "Safety" on page 5. The same

being the w^hole of paragraph two of the further and

separate answer and defense of plaintiff second

amended complaint, for the reason that the same is

sham, frivolous and redundant and that the matter

therein pleaded and contained is not a defense to
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plaintiff's cause of action.

Second.

Plaintiff moves to strike out all of paragraph

three, commencing at the word "That" on page 5,

the same being the beginning of said paragraph and

ending at the word "Thereon," for the reason that

the same is sham, frivolous and redundant and con-

stitutes no defense to plaintiff's cause of action.

Third.

Plaintiff moves to strike out all of paragraph four

of the further and separate defense of said answer

commencing at the word "That" on page 5 and end-

ing at the word "Year" thereon for the reason that

the same is sham, frivolous and redundant and does

not constitute any defense to the complaint of plain-

tiff herein filed.

Fourth.

Plaintiff moves to strike all of paragraph five of

the said further and separate defense, commencing

at the word "That" on page six of the said answer

and ending at the word "Dollars" for the reason

that the same is sham, frivolous and redundant and

does not constitute a defense to plaintiff's cause of

action.

Fifth.

Plaintiff moves to strike out all of paragraph six

of said further and separate defense, commencing at

the word "That" in paragraph six, and same being

the first word of the paragraph, on page six and end-

ing at the word "Lands" thereon, for the reason that

the same is sham, frivolous and redundant and does

not constitute a defense to plaintiff's cause of action.
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Sixth.

Plaintiff moves to strike out all of paragraph seven

of the said further and separate defense in said an-

swer pleaded and contained, commencing at the word

*'That" on page 6 in paragraph seven, being the first

word of the paragraph, and ending at the word '

' Pur-

pose" for the reason that the same is sham, frivolous

and redundant and does not constitute a defense to

plaintiff's cause of action.

Seventh.

Plaintiff moves to strike out all of paragraph eight

of the further and separate defense of said answer

pleaded and contained, commencing at the word '

' de-

fendant," being the first word of paragraph eight

and ending at the word "thereon" for the reason that

the same is sham, frivolous and redundant and con-

stitutes no defense to said plaintiff's cause of action.

Also continues commencing at the word "That"

on page seven of said answer, being the first word on

page seven, of paragraph eight of said answer and

ending at the word "Aforesaid," for the reason that

the same is sham, frivolous and redundant and con-

stitutes no defense for plaintiff's complaint.

Eight.

Commencing at the word "That" in paragraph

nine of the said defendant's further and separate an-

swer, on page eight and ending at the word "Here-

in," being the whole of paragraph nine of said and

separate defense, for the reason that the same is

sham, frivolous and redundant and does not con-

stitute any defense to the plaintiff's cause of action.
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Nine.

Plaintiff moves to strike out all of paragraph ten

of the said further and separate defense to plaintiff's

complaint, commencing at ''Defendant," being the

first word of said paragraph, and ending at "Acts,"

for the reason that the same is sham, frivolous and

redundant and constitutes no defense to the action at

law in plaintiff's complaint pleaded and contained.

Ten.

Plaintiff moves to strike out all of paragraph

eleven of the said further and separate answer com-

mencing at the word "Defendants," being the first

word of said paragraph, and ending at "Depth," for

the reason that the same is sham and frivolous and

redundant and constitutes no defense to the plain-

tiff's cause of action.

L. L. BURTENSiHAW,
A. L. FRE-EHAFER,

Attys. for Plaintiff, Residence & P. 0., Council,

Idaho.

State of Idaho,

County of Washington,—ss.

I, L. L. Burtenshaw, one of the attorneys for the

plaintiff herein, do certify that in my opinion that

said motion to strike out parts of the answer is well

founded in law.

L. L. BURTENSHAW,
Of Counsel for Plaintiff.
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State of Idaho,

County of Washington,—ss.

I, L. L. Bnrthenshaw, being first duly sworn on my
oath, doth depose and say that I am one of the attor-

neys for the plaintiff in the above-entitled action,

that I reside and keep my office at Council, Washing-

ton Count}^ Idaho; that Lot L. Feltham, one of the

attorneys for the defendants resides and keeps his

office at Weiser, Washington County, Idaho. That

there is a regular daily mail route between said town

of Council and the City of Weiser; that on day

of January, 1910, I deposited in the United States

Postoffice at Council, a copy of the annexed motion

to strike, notice of hearing thereon, addressed to Lot

L. Feltham, Weiser, Idaho, and that I fully prepaid

postage thereon.

L. L. BURTENSHAW.
Subscribed and sworn to by me this 28th day of

January, 1910.

[Seal] A. L. FREEHAFEiR,
Notary Public.

[Endorsed] : Filed Jan. 30, 1910. A. L. Richard-

son, Clerk.

In the Circuit Court of the United States for the

District of Idaho, Central Division.

J. J. ALLISON,
Plaintiff,

vs.

Colonel W. RYAN and FRANK D. RYAN,
Defendants.
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Motion to Stroke Out Parts of the Answer [of Frank

D. Ryan].

Comes now tlie above-named plaintiff by his at-

torneys, L. L. Burtenshaw and A. L. Freehafer, and

moves the Court to strike out all of that portion of the

defendant's, Frank D. Ryan, answer to the second

amended complaint of the plaintiff herein filed, com-

mencing- at the word ''That" in the second para-

graph of the further answer and defense to plain-

tiff's second amended complaint in said answer

pleaded and contained, on page 4 of said answer and

ending at the word "Safety" on page 5. The same

being the whole of paragraph two of the further and

separate answer and defense of plaintiff second

amended complaint, for the reason that the same is

sham, frivolous and redundant and that the matter

therein pleaded and contained is not a defense to

plaintiff's cause of action.

Second.

Plaintiff moves to strike out all of paragraph three,

commencing at the word "That" on page 5, the same

being the beginning of said paragraph, and ending at

the w^ord "Thereon," for the reason that the same is

sham, frivolous and redundant and constitutes no de-

fense to plaintiff's cause of action.

Third.

Plaintiff moves to strike out all of paragraph four

of the further and separate defense of said answer

commencing at the word "That" on page 5 and end-

ing at the word "Year" thereon, for the reason that

the same is sham, frivolous and redundant and does
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not constitute any defense to the complaint of plain-

tiff herein filed.

Fourth.

Plaintiff moves to strike all of paragraph five of

the said further and separate defense, commencing

at the word ''That" on page six of the said answer

and ending at the word "Dollars," for the reason

that the same is sham, frivolous and redundant and

does not constitute a defense to plaintiff's cause of

action.

Fifth.

Plaintiff moves to strike out all of paragraph six

of said further and separate defense, commencing at

the word ''That" in paragraph six, and same being

the first word of the paragraph, on page six and end-

ing at the word"Lands" thereon, for the reason that

the same is sham, frivolous and redundant, and does

not constitute a defense to plaintiff's cause of action.

Sixth.

Plaintiff moves to strike out all of paragraph

seven of the said further and separate defense in

said answer pleaded and contained, commencing at

the word "That" on page 6 in paragraph seven, be-

ing the first word of the paragraph, and ending at

the word "Purpose," for the reason that the same is

sham, frivolous and redundant and does not con-

stitute a defense to plaintiff's cause of action.

Seventh.

Plaintiff moves to strike out all of paragraph eight

of the further and separate defense of said answer

pleaded and contained, commencing at the word '

' de-

fendant," being the first word of paragraph eight.
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and ending at the word *' Thereon," for the reason

that the same is sham, frivolous and redundant and

constitutes no defense to said plaintiff's cause of ac-

tion.

Also continues commencinf!^ at the word "That"

on page seven of said answ^er, being the first word

on page seven, of paragraph eight of said answer

and ending at the word "Aforesaid" for the reason

that the same is sham, frivolous and redundant and

constitutes no defense for plaintiff's complaint.

Eight.

Commencing at the word "That" in paragraph

nine of the said defendant's further and separate an-

swer, on page eight and ending at the word "Here-

in," being the whole of paragraph nine of said and

separate defense, for the reason that the same is

sham, frivolous and redundant and does not con-

stitute any defense to the plaintiff's cause of action.

Nine.

Plaintiff moves to strike out all of paragraph ten

of the said further and separate defense to plaintiff's

complaint, commencing at "Defendant," being the

first word of said paragraph and ending at "Acts"

for the reason that the same is sham, frivolous and

redimdant and constitutes no defense to the action

at law in plaintiff's complaint pleaded and contained.

Ten.

Plaintiff moves to strike out all of paragraph

eleven of the said further and separate answer com-

mencing at the word "Defendants" being the first

word of said paragraph and ending at "Depth" for

the reason that the same is sham and frivolous and
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redundant and constitutes no defense to the plain-

tiff's cause of action.

L. L. BURTENSHAW,
A. L. FREEHAFER,

Att3^s. for Plaintiff, Council, Idaho.

State of Idaho,

County of Washington,—ss.

I, L. L. Burtenshaw, one of the attorneys for the

plaintiff herein do certify that in my opinion that

said motion to strike out parts of the answer is well

founded in law.

L. L. BURTENSHAW,
Of Counsel for Plaintiff.

State of Idaho,

County of Washington,—ss.

I, L. L. Burtenshaw, being first duly sworn on my
oath, doth depose and say that I am one of the at-

torneys for the plaintiff in the above-entitled action,

that I reside and keep my office at Council, Wash-

ington Count}^, Idaho, that Lot L. Feltham, one of

the attorneys for the defendants, resides and keeps

his office at Weiser, Washington County, Idaho.

That there is a regular daily mail route between said

town of Council and the City of Weiser, that on

day of January, 1910, I deposited in the United

States Postoffice at Council, a copy of the annexed

motion to strike, addressed to Lot L. Feltham,

Weiser, Idaho, and that I fully prepaid postage

thereon.

L. L. BURTENiSHAW.
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Subscribed and sworn to by m^ this 28th day of

January, 1910.

[Seal] A. L. FREEHAFER,
Notary Public.

[Endorsed] : Filed Jan. 30, 1910. A. L. Richard-

son, Clerk.

Journal Entry [February 9, 1910].

At a stated term of the United States Circuit Court

for the District of Idaho, Central Division, held

at Boise, Idaho, on Wednesday, the 9th day of

February, 1910. Present: Hon. FRANK S.

DIETRICH, Judge.

No. 321.

J. J. ALLISON
vs.

Colonel W. RYAN and FRANK D. RYAN.

[Order Denying Motion to Remand Cause to District

Court; Re Motion to Strike, and Demurrers,

etc.]

Upon motion of counsel for plaintiff, it is ordered

that said plaintiff's motion to remand this cause to

the District Court, heretofore filed herein, be and the

same is hereby denied. Thereupon said cause came

on to be heard upon the plaintiff's motion to strike

out a part of the separate answers of the defendants

and upon the plaintiff's demurrers to said separate

answers. L. L. Burtenshaw, Esq., appearing as

counsel on behalf of the plaintiff and the motions and

demurrers, and Lot L. Feltham and Frank D. Ryan,

Esqs., on behalf of the defendants and against said
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motions and demurrers, and after argument and

upon consideration the Court ordered that said

motions to strike out part of said answers be sus-

tained in part, and denied in part, thereupon in open

Court in the presence of the said counsel for the re-

spective parties, the clerk struck out from the

original answers herein the paragraphs in said An-

swers indicated by the Court in its ruling thereon.

The counsel for defendants excepted to the ruling

of the Court in striking out paragraphs 4, 6 and 10

from said answers, which exception was allowed by

the Court. It is further ordered that the demurrers

to the separate answers of the said defendants be

and the same are hereby overruled.

By agreement of the respective parties it is

ordered that said cause be set for hearing before the

Court upon March 7th, 1910, upon all matters

therein except the question of damages, at 10

o'clock, A. M. of said day.

Journal Entry [March 17, 1910].

At a stated term of the United States Circuit Court

for the District of Idaho, Central Division, held

at Boise, Idaho, on Monday, the 7th day of

March, 1910. Present: Hon. FRANK S.

DIETRICH, Judge.

No. 321.

J. J. ALLISON, WEISER VALLEY LAND &
WATER CO., Substituted as Party Plaintiff,

vs.

Colonel W. RYAN and FRANK D. RYAN.
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[Order Substituting Party Plaintiff; Re Hearing,

etc.]

On motion of counsel for plaintiff, counsel for

defendants being present and not objecting, it is or-

dered that the Weiser Valley Land and Water Com-

pany, Ltd., be and is hereby substituted as the party

plaintiff herein. Thereupon said cause came regu-

larly on to be heard and tried before the Court upon

all questions except damages, L. L. Burtenshaw and

A. L. Freehafer, Esqrs., appearing as counsel on be-

half of plaintiff, and Lot L. Feltham and Frank D.

Eyan, Esqrs., appearing as counsel on behalf of

defendants.

The following named persons were sworn, exam-

ined and cross-examined as witnesses on behalf of

plaintiff, to wit:

Wm. Balderston, Geo. L. Swentson, A. L. Free-

hafer, C. K. Macey, and the plaintiff rests.

Frank Ryan was sworn and examined as a witness

on behalf of defendants and after the reading of the

deposition of Col. W. Ryan, the defense rest here,

and after argument of counsel, the Court being fully

advised in the premises, ordered that plaintiff is

entitled to have the lands in controversy condemned.

It is further ordered that said defendants have ten

days after the verdict of the jury in this cause here-

after to be tried by jury, in which to file and serve

their Bill of Exceptions in said cause.
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In the Circuit Court of the United States for the

District of Idaho, Central Division.

THE WEISER VALLEY LAND AND WATER
COMPANY (a Corporation),

Plaintiff,

vs.

Colonel W. RYAN and FRANK D. RYAN,
Defendants.

Stipulation [Re Bond for Damages by Overflow, etc.]

It is hereby stipulated and agreed between counsel

for the plaintiff and the defendants herein that the

plaintiff shall have the right to proceed to overflow

and submerge the lands described in the second

amended complaint until final judgment in this court

belonging to the defendants, upon the j^laintiff exe-

cuting a bond to recompense the defendants for all

damage that they may sustain by reason thereof, in

the sum of Five Thousand Dollars ($5,000.00), said

bond to be approved by the Judge of this court, such

bond to be filed with the clerk of this court within

twenty days from the date hereof.

It is further stipulated that the further hearing of

this cause shall be continued, said trial to take place

at a day not sooner than June 10th, 1910.

The right to flood the said lands, pending final

trial of this case, is not to be construed to deprive the

defendants of the right to go upon said premises for

inspection or any and all purposes not interfering
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with the flooding of the land.

Dated this 8th day of March, 1910.

L. L. BURTENSHAW,
A. L. FREEHAFER,

Attorneys for Plaintiff.

LOT L. FELTHAM,
FRANK D. RYAN,
Attorneys for Defendants.

[Endorsed] : Filed March 8, 1910. A. L. Richard-

son, Clerk.

Journal Entry [March 8, 1910].

At a stated term of the United States Circuit Court

for the District of Idaho, Central Division, held

at Boise, Idaho, on Tuesday, the 8th day of

March, 1910. Present : Hon. FRANK S. DIE-
TRICH, Judge.

No. 321.

THE WEISER VALLEY LAND AND WATER
COMPANY (a Corporation)

vs.

Colonel W. RYAN and FRANK D. RYAN.

[Order Re Bond for Damages by Overflow, etc.]

In accordance with stipulation of counsel on file

herein, it is ordered that the plaintiff shall have the

right to proceed to overflow and submerge the lands

described in the second amended complaint until

final judgment in this court belonging to the defend-

ants, upon the plaintiff executing a bond to recom-

pense the defendants for all damage that they may
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sustain by reason thereof in the sum of Five Thou-

sand Dollars ($5,000.00) said bond to be approved

by the Judge of this court, such bond to be filed with

the clerk of this court within twenty days from the

date hereof.

It is further ordered that the further hearing of

this cause shall be continued, said trial to take place

at a flay not sooner tlian June 10th, 1910.

The right to flood the said lands, pending final

trial of this cause is not to be construed to deprive

the defendants of the right to go upon said premises

for inspection or any and all purposes not interfer-

ing with the flooding of the land.

[Journal Entry—March 8, 1910.]

Tuesday, the 8th day of March, 1910.

No. 321.

TJIE AVEISER VALLEY LAND AND WATER
COMPANY

vs.

Colonel W. RYAN and FRANK D. RYAN.

[Order Allowing Filing of Amended or Supplemental

Complaint, etc.]

Upon motion of counsel for plaintiff it is ordered

that plaintiff have the privilege of filing an amended

or supplemental complaint herein, setting forth the

corporate existence, purpose and assignment of the

Weiser Valley Land and Water Company within ten

days from this date. By consent of counsel for

plaintiff such allegations are deemed to be denied.

The defendants by their counsel excepted to the or-



vs. Colonel W. Ryan et al. 47

der allowing the plaintiff to file such amended or

supplemental complaint in due form of law which

exception was allowed by the Court.

In the Circuit Court of the United States of

America, for the District of Idaho, Central

Division.

WEISER VALLEY LAND & WATER COM-
PANY (a Corporation), Successor in Inter-

est of J. J. ALLISON,
Plaintiff,

vs.

Colonel W. RYAN and FRANK D. RYAN,
Defendants.

Amendments to Second Amended Complaint.

Comes now the above-named plaintiff, and by leave

of the Court having been first obtained therefor,

and files its amendments to the 2d amended com-

plaint herein filed, and as such amendments alleges

:

First.

That the above-named jDlaintiff, Weiser Valley

Land and Water Company is a coi^poration, organ-

ized and existing under and by virtue of the laws of

the State of Idaho, having its principal place of

business at the City of Boise in the State of Idaho.

Second.

That said corporation has for its objects among
other things as stated in its articles of incorpora-

tion, the acquisition of lands for reservoir purposes,

the storage of water, for irrigation and domestic use,

the sale, rental and distribution of the water thus
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stored for the purpose of reclamation of the arid

lands of Weiser Valley in Washington County,

Idaho, to build dams, dykes, ditches, canals and

storage works generally, for the storage and distri-

bution of waters, for irrigation and domestic use,

and to own, hold, control, sell and distribute water

thus impounded, and to rent the same all of which

are public uses.

Third.

That since the commencement of the above-en-

titled action, wherein the said and above-named J. J.

Allison is plaintiff, and Colonel W. Ryan and Frank

D. Ryan are defendants, the said and above-named

Weiser Valley Land and Water Company has pur-

chased, and the said J. J. Allison has transferred

and by proper deeds, conveyances, and assignments,

all of his right, title and interest in and to the lands,

reservoir and reservoir site described in the said sec-

ond and amended complaint herein filed, and that

tlie said and above-named corporation is the real

party in interest in this action.

L. L. BURTENSHAW,
A. L. FREEHAFER,

Attorneys for Plaintiff, Residing at and P. O. Ad-

dress, Council, Idaho.

State of Idaho,

County of Washington,—ss.

I, C. K. Macey, being first duly sworn on my oath

doth depose and say, that I am General Manager of

the above-named plaintiff, Weiser Valley Land and

Water Company, and that as such I make this verifi-

cation on its behalf, that I have read and know the
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contents of the foregoing amendments to 2d

amended complaint, and that the same are true of my
own knowledge, except as to such matters as are

stated therein to be on infonnation and belief, and

as to those matters, I believe it to be true.

A. K. MACEY.

Subscribed and sworn to before me this 10th day

of March, 1910.

L. L. BURTENSHAW,
Notary Public.

State of Idaho,

County of Washington,—ss.

I, L. L. Burtenshaw, being first duly sworn on my
oath doth depose and say that I am one of the attor-

neys for the plaintiff in the within-entitled action,

and that I reside and keep my office at Council in

the County of Washington, State of Idaho, that Lot

L. Feltham one of the attorneys for the defendants,

resides and keeps his office at Weiser, Washington

Countj^, Idaho, and that there is a regular daily mail

between Council, Idaho and Weiser, Idaho, Simdays

excepted.

That on the 10th day of March, 1910, I deposited

in tlie Postoffice at Council, Idaho, a true copy of

the within amendments, addressed to Lot L. Felt-

ham at Weiser, Idaho, with postage fully prepaid

thereon.

L. L. BURTENSHAW.
Subscribed and sworn to before me this 10th day

of March, 1910.

[Seal] A. L. FREEHAFER,
Notary Public.
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[Bndoi-scd] : Filed March 11, 1910. A. L. Rich-

ardson, Clerk.

In the Circuit Court of the United States of America

for the District of Idaho, Central Division.

WEISER VALLEY LAND & WATER COM-
PANY ( a Corporation),

Plaintiff,

vs.

Colonel W. RYAN and FRANK D. RYAN,
Defendants.

Undertaking [Re Damages Sustained, etc., by-

Flooding, etc.].

Whereas, the above-named j)laintiff is engaged in

the building of a reservoir, and the storage of water

therein in the Northern portion of Washington

County, State of Idaho, in what is commonly known

as Lost Valley, the identical point being set forth

and described in the map attached to the second

amended complaint filed in said action, and whereas,

the said and above-named defendants are owners of

certain lands and premises described in the second

amended complaint, in this action filed, and, w^hereas,

the said and above-named plaintiff is prosecuting

an action in the above-entitled court to condemn the

said lands of defendants for reservoir purposes, and

whereas, the said plaintiff is desirous of filling the

said reservoir before the final determination of the

said action, and whereas, the act of the filling of the

said reservoir with water will operate to submerge

and inundate the said lands of the defendants with
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water, now therefore, the condition of this obliga-

tion such if the said plaintiff will pay to the said

defendants all damage that either of them shall

sustain by reason of the flooding, submerging and

inundation of the said lands, should the said plain-

tiff fail, neglect or refuse to take the said lands upon

condemnation proceedings, and shall fail to pay the

final award of damages assessed by the Court in the

said proceedings for condemnation, not exceeding

the siun of Five Thousand ($5,000.00) Dollars,

jointly and severally, then this obligation shall be

void, otherwise remain in full force, effect and vir-

tue in either law or equity.

In witness whereof, we have hereunto set our

hands and seals this 12th day of March, 1910.

WEISER VALLEY LAND & WATER
COMPANY. [Seal]

By C. K. MACEY,
General Manager.

FRANK E. BROWN. [Seal]

BEN SHAW. [Seal]

J. C. WEBSTER. [Seal]

LORON RINEHART. [Seal]

SAJVI CRISS. [Seal]

State of Idaho,

County of Washington,—ss.

Frank E. Brown ($1000.00), Ben Shaw ($1000.-

00), J. C. Webster ($1000.00), Loron Rinehart

($1000.00), Sam Criss ($1000.00), being each duly

sworn on his oath doth depose and say, I am a

resident, householder and freeholder within the

county of Washington, State of Idaho, and am
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surety on the above obligation, that I am worth the

sum set opposite, and following my name herein,

over and above all just debts and liabilities, and ex-

clusive of property exempt from execution.

FRANK E. BROAA^N. $1000.00.

BEN SHAW. $1000.00.

J. C. WEBSTER. $1000.00.

LORON RINEHART. $1000.00.

SAM CRISIS. $1000.00.

Subscribed and sworn to before me this 17th day

of March, 1910.

[Seal] A. L. FREEHAFER,
Notary Public.

[Endorsed] : Filed March 20, 1910. A. L. Rich-

ardson, Clerk.

In the Circuit Court of the United States for the Dis-

trict of Idaho, Central Division.

THE WEISER VALLEY LAND & WATER COM-
PANY (a Corporation),

Plaintiff,

vs.

Colonel W. RYAN and FRANK D. RYAN,
Defendants.

Judgment.

This cause came on regularly for trial on the 20th

day of June, 1910, before a jury upon the question of

the valuation of the lands of the defendants described

in the plaintiff's second amended complaint, L. L.

Burtenshaw, A. L. Freehafer and J. H. Richards, ap-

pearing as counsel for the plaintiff, and Lot L. Felt-
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ham, J. C. Johnston, Colonel W. Ryan and Frank D.

Ryan appearing as counsel for the defendants. And

the said jury, having been dul}^ empanw^led to try the

question of the value of defendants' lands, witnesses

were examined on behalf of the plaintiff and the de-

fendants, and the cause continued from day to day,

until the 23d day of June, 1910, the evidence being

closed, the cause was duly argued and submitted to

the jury for their consideration and verdict, and the

Court having instructed the jury upon the law of the

case, and the said jury having retired in charge of a

duly sworn bailiff for the consideration of their ver-

dict, and on the 24th day of June, 1910, said jury,

having been brought into court by the bailiff, ren-

dered and delivered their written verdict, in- words

and figures as follows, to wit

:

^^In the Circuit Court of the United States for the

District of Idaho, Central Division.

THE WEISER VALLEY LAND & WATER COM-
PANY (a Corporation),

Plaintiff,

vs.

Colonel W. RYAN and FRANK D. RYAN,
Defendants.

VERDICT.
We, the jury duly empanw^eled and sworn in the

above-entitled action, do on our oaths find for the de-

fendant Colonel W. Ryan, and assess the amount of

his recovery, for the condemnation and taking of the

west half of the southwest quarter, and northeast

quarter of the southwest quarter and the northwest
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quarter of the southeast quarter, all in Section

twent3'-one, Township nineteen North, Range one

West, Washington County, Idaho, at the sum of

($8,000.00) Eight Thousand Dollars.

And we do further find on our oaths for the de-

fendant Frank D. Ryan, and assess the amount of his

recovery, for the condemnation and taking of the

southeast one-fourth of the southwest one-fourth,

the south half of the southeast one-fourth, all in sec-

tion twenty-one, and the northeast one-fourth of the

northeast one-fourth, of Section tw^enty-eight, all in

Township nineteen North, Range one West, Wash-

ington County, Idaho, at the sum of ($8000.00)

Eight Thousand Dollars.

SHERMAN W. COFFIN,

Foreman."

Wherefore, by virtue of the law, and by reason of

the premises aforesaid, it is ordered and adjudged

that the said lands of defendants described as the

west half (l/o) of the southw^est quarter (I4) and the

northeast quarter (1/4) of the southw^est quarter

(%) and the northwest quarter (1/4) of the southeast

quarter (14) all in Section twenty-one (21) Town-

ship nineteen North, Range one West of Boise

Meridian, in Washington County, Idaho, and being

the property of defendant Colonel W. Ryan, and

also, the southeast one-fourth (14) of the southwest

one-fourth (1/4) South half (%) of the southeast one-

fourth (1/4) all in Section twenty-one (21) and the

nortiheast one-fourth (^4) of the northeast one-

fourth (1.4) of section twenty-eight (28) all in town-

ship nineteen North, Range one West of Boise
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Meridian, Washington County, Idaho, and being the

property of the defendant Frank D. Ryan, be, and

are hereby condemned to the use of the plaintiff for

reservoir and all other purposes; that each of the

said defendants. Colonel W. Ryan and Frank D.

Ryan, have and recover judgment against the plain-

tiff for Eight Thousand ($8000100) Dollars, together

with interest on the said sum of Eight Thousand

($8000.00) Dollars to eadh of said defendants, at the

rate of seven per cent per annum from the 4th day

of September, 1900; that the defendants recover

their costs in this case expended in the sum of

$316.40, one half of said sum to each defendant

herein.

Judgment rendered June 24, 1910.

United States of America,

District of Idaho,—ss.

I, A. L. Richardson, Clerk of the Circuit Court of

the United States, for the District of Idaho, do

hereby certify that the above and foregoing is a true

and correct copy of the Judgment in said cause, ren-

dered in Judgment Book 1 of said court at page 423.

Witness my hand, and the seal of said court, af-

fixed this 24th day of June, A. D. 1910.

[Seal] A. L. RICHARDSON,
Clerk.

[Endorsed] : Filed June 24, 1910. A. L. Richard-

son, Clerk.
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In the Circuit Court of the United States for the

District of Idaho, Central Division,

WEISER VALLEY LAND & WATER COMPANY,
Plaintife,

vs.

Colonel W. RYAN and FRANK D. RYAN,
Defendants.

Bill of Exceptions.

Be it remembered, that on the 20th day of June,

1910, Hhe above-entitled cause came on for trial be-

fore the above Court and a jury duly empaneled,

Honorable F. S. Dietrich presiding; the plaintiff ap-

pearing by L. L. Burtenshaw, A. L. Freehafer, and

Messrs. Richards & Haga, its counsel, and the de-

fendants appearing by Lot L. Feltham, J. C. Johnson

and Frank D. Ryan, their counsel.

[Stipulation Re Bill of Exceptions.]

This being an action to condemn the property de-

scribed in the complaint for a public use, and the

onlj issues to be submitted to and determined by

the jury being the value of the respective tracts of

land sought to be condemned, and the Court having

previously ruled that the affirmative of proving

such value rested upon the defendants, whereupon

the following proceedings were had:

It was stipulated and agreed by the parties

through their respective counsel, and ordered by the

Court, that either party should have sixty days from

and after the date of rendering judgment in this
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cause within which to prepare, serve and file a bill

of exceptions, for use upon motion for new trial or

upon review.

[Testimony of D. A. Utter, for Defendants.]

Whereupon the attorneys for the said defendants,

to maintain and prove the issues on their part, called

as a witness, D. A. UTTER, who being duly sworn

testified, among other things, as follows:

**My business has been that of a civil engineer for

twenty-five years, in Wisconsin, Wyoming, Idaho,

Utah and Oregon; in Idaho eleven years, with head-

quarters at Weiser, Idaho; I have had experience in

irrigation work about nine years, and have lived in

Washington Count}'', Idaho, between nine and ten

years occupied as a civil engineer and am familiar

with the general topography of Washington County,

Idaho, and am familiar with the Weiser River and

its tributaries, known as Little Weiser, East Weiser,

Middle Weiser, North Fork and West Fork of the

Weiser River; I am familiar with Lost River which

is situated in the northern part of Washington

County. It rises in the mountains between what is

known as The Meadows and Landore and the Seven

Devils Country, and flows in a southerly direction,

joining the Weiser River, and comes do\^Ti through

by Council. It is a river probably about 18 miles

long—probably sixteen to twenty miles in its turns

and twists, as a creek runs in the mountains, the

amount of area that drains into this above what is

known as Lost Valley, is about thirty square miles;
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(Testimony of D. A. Utter.)

the water-shed is a long, narrow shed. The hills rise

abruptly from the creek in all directions, spreading

out, of course, as it would naturally from the upper

end; but the watershed, generally speaking, is a

narrow one, high hills running abruptly down into

the creek precipitously."

The height of the watershed, as compared with the

level in Lost Basin Valley, is approximately about

fifteen hundred feet above, that is, the highest."

(1) Whereupon the counsel for plaintiff did then

and there insist before the said Judge that the said

testimony, as to the height of the watershed, should

not be allowed, on the ground that the same was ir-

relevant and immaterial and prayed the said Court

not to admit and allow the same, and the said Judge

did then and there allow and admit the said testi-

mony to be introduced, to which said ruling of the

Court, counsel for plaintiff then and there duly ex-

cepted, and hereby tender this, their bill of excep-

tions, to the Court to sign and seal, and the Court

does' hereby sign and seal the same.

And thereupon, under the above ruling, the witness

further testified

:

*'The rim above the basin is sufficiently high to act

as a natural impounding of the waters of Lost Basin.

The drainage of this Lost Basin is through a narrow

canyon below what is known as Lost Creek. It is a

little round valley, almost a round valley, you might

say, and on one side, the lower side of it it breaks

through the rocky bluff with a narrow crevice, prob-
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(Testimony of D. A. Utter.)

ably about thirty-five feet wide on the bottom, and

then rising up with about a one and a half or two,

possibly, slope on the sides, rock on both sides, and

rock in the bottom, and this extends down a number

of miles, a narrow defile. That canyon presents a

splendid opportunity to build a dam with which to

impound the waters in Lost Valley Basin. There is

rock there so near the surface on all sides.

** I wouldn't be able to state exactly what is the

depth of this canyon at this dam site. It is only an

estimate, but I should judge it is three or four hun-

dred feet and the entire runoff of the drainage area

could be impounded easily by means of the dam con-

structed at that point, and according to my estimate,

it would require a dam about eighty feet high to hold

it."

(2) Whereupon the counsel for plaintff did then

and there insist before the said Judge that the said

testimony should not be allowed, on the ground the

same was irrelevant and immaterial, as it did not

tend to prove either the market or actual value of the

lands, and for the reason that the depth of the water

on the land is not an element of damage, and counsel

for plaintiff prayed the Court not to admit and allow

the same ; and the said Judge did then and there al-

low and admit the said testimony to be introduced;

and the said presiding Judge, in admitting and al-

lowing said testimony, gave the following reasons

for admitting the same

;

**I shall permit this as bearing upon the value of

the land taken, that is if it were practical here to im-
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(Testimony of D. A. Utter.)

pound water only a depth of one foot, it is quite

obvious that for reservoir purposes—^the land would

be of ver}^ little value, but if water can be im-

pounded to a great depth, in other words, if a large

volume of water can be impounded, then the land has

greater value for reservoir purposes. That is, in a

general way, the view I take of it."

To which ruling of the Court, counsel for plaintiff

then and there duly excepted, and hereby tender,

this, their bill of exceptions, to the Court to sign and

seal, and the Court does hereby sign and seal the

same.

And thereupon, under the above ruling, the wit-

ness further testified:

''I have made calculations as to the quantitj^ of

water that would make in impounding that water to

a depth of eighty feet. I estimate it about sixty

thousand acre-feet. An acre-foot is the equivalent

of fort/i-three thousand five hundred sixty cubic feet.

I have made plats of this Valley during my experi-

ence as an engineer in Washington County. I have

recently made a plat or chart of it. I first became

familiar with this valley about six years ago. I then

made a survej^ up there for the Weiser Irrigation

District. I have recently made a re-examination and

a plat of that section and have shown defendants

'

lines thereon. That plat shows the relation of the de-

fendants' lands to the rest of the reservoir site, and

the general topographical features of the reservoir,

the contours. I have not shown the water surface in

contours upon the map at different levels. It shows
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(Testimony of D. A. Utter.)

the contours but not the area at various depths."

The map referred to was offered in evidence as De-

fendants' Exhibit ''A."

The said witness further testified under the above

ruling of the Court;

"The irregular lines on the map, Defendants' Ex-

hibit 'A' indicate the line of the water when the

reservoir is filled at various depths, ranging from ten

to eighty feet. For instance, we start on the inner

line, taking the inner line, following it through its

various curves and crooks to a point where we strike

the dam site again; it would indicate a point where

the reservoir, filled with ten feet of water, would

reach, the water line around there ; and then, taking

the next one, would be twenty, and the next one

thirty, and so on, until we reach the outer rim, which

would mean the reservoir filled to a depth of eighty

feet. The dam stands practically at the point

marked 'dam' on the plat."

[Stipulation Re Right of Way, etc.]

Whereupon it is stipulated and agreed that plain-

tiff would require all of defendants' land for a right

of way for the said reservoir, and it was conceded

that the jury may award damages for all of the land

owned by defendants in said reservoir site; to wit,

three hundred and twenty acres.

And thereupon the witness further testified under

the above ruling of the Court:

"I am familiar with the lands lying along and ad-

jacent to the Weiser River in Washington County;

Idaho; they were lands capable of irrigation from
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(Testimony of D. A. Utter.)

the Weiser River September 4th, 1909, lying along

or adjacent to the Weiser River, susceptible of irri-

gation from water stored in Lost Valley Basin, that

had not as yet, received water for the pui-pose of

irrigation. It would be a very difficult matter to

locate the various pieces of land as they would be

scattered from Council to Weiser. There were in

some places, large bodies amounting probably to two

or three thousand acres, and then in others, there

would be only a small body of land, maybe a section

or less, that could be irrigated. The land would

really be scattered along the river from Council to

Weiser and lie in some places adjacent to the river;

and in others adjacent to the various tracts that are

now irrigated. If they had plenty of water they

could put out ditches higher up and irrigate the land

higher than that already irrigated.

I can particularize to the extent of giving the val-

leys in which such lands could have been found at

that time and still are found. They are the Council

Valley, the Salubria Valley, the valley around about

Cambridge, the valley back of Midvale ; there is some

lands there that could be reached, and some lands

up along what is called Goodrick Creek that could be

reached, and then there is land above Weiser.

After you get out of the canyon, what is known as

Weiser Canyon, into the valley there, lands near

what is known as the smelter, lands lying on the op-

posite side of the river to the south, and then there

is lands around Weiser that only had about two ir-

rigations that could use water for the third irriga-



vs. Colonel W. Ryan et at. 63

(Testimony of D. A. Utter.)

tion. I take into consideration the territory that is

contemplated to be covered by the so-called Crane

Creek system.

I could give the jury an estimate of the quantities,

the areas of those lands that would be susceptible of

irrigation from waters from the Lost Creek Reser-

voir."

(3) Whereupon the counsel for plaintiff did then

and there insist before the said Judge that said tes-

timony should not be allowed, on the ground that the

witness had not shown himself qualified to give an

intelligent estimate concerning the matter about

which he was testifying, and thereupon the Court

permitted counsel for plaintiff to cross-examine the

witness as to his qualification to give an estimate

about the matter above referred to ; and being cross-

examined, the witness said

:

"In speaking of the lands around Weiser, I in-

clude all those lands embraced within the Sunnyside

and Crane Creek irrigation districts. Quite a num-

ber of thousand acres and the lands around the

smelter, are included in that same district, and that

takes substantially all of the lands down to the vicin-

ity of Weiser out of this estimate.

Q. Then going up to the Middle Valley, that is

substantially all under irrigation there, isn't it?

A. No, there is quite a little body of land there

that could be irrigated with plenty of water by a

higher ditch.

Q. Have you ever made any survey of a ditch line

there ?
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(Testimony of D. A. Utter.)

A. Yes, sir, the old ditch line, I have run that.

Q. For lands tliat are not now and haven't hereto-

fore been irrigated?

A. No, I never run a line around them.

Q. So you have no idea then from any actual

knowledge on the ground of the amount of acreage

included in that ?

A. Yes, a man would have to be rather dense if

he couldn't tell something about that.

Q. I mean actually on the ground.

A. No. So it would be just a general estimate;

and the same would be true of Salubria Valley ; and

the same would be true of Council Valley.

Q. How many miles from this reservoir?

A. All the way from probably thirty miles to a

hundred. This estimate would be entirely a guess.

Q. It is not based on any actual information ?

A. From' observation.

Q. Just a general glance you would make over

the country as you have ridden through it?

A. As I have been through it.

Q. No measurements of any kind ?

A. Not to run out the contour.

Q. To tell how much would be included ?

A. No, sir."

(4) Whereupon the counsel for plaintiff then

and there insisted before the said Judge that said

witness had not shown himself qualified to make an

estimate of the number of acres that could be re-

claimed from said reservoir and prayed the Court

not to admit and allow such testimony.
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Thereupon, the presiding Judge asked the wit-

ness:

Can you state positively, Mr. Utter, that there

are any lands there that are susceptible of irrigation

from this reservoir, that is, practically, I mean, prac-

tically susceptible of irrigation?" to which the wit-

ness answered: "I could, yes, sir," and the presid-

ing Judge further asked the witness

:

"You could state that as positively as if you had

made the survey 1" to which the witness answered:

"Yes, sir."

And the said Judge did then and there allow and.

admit the said testimony to be introduced, to- which

said ruling of the Court counsel for the plaintiff

then and there duly excepted, and hereby tender this,

their bill of exceptions,, to the Court to sign and seal,

and the Court does hereby sign and seal the same.

And thereupon, under the above ruling, the witness

further testified:

"Now, gentlemen of the jury, in making this esti-

mate it will seem to you to be of wide range, but I

am giving it to you as sqnare as you would get it

yourself. This range would be from twelve to

twenty-five thousand acres. Somewhere between

those sums, those amounts.

I am somewhat familiar with the climatic condi-

tions in the Lost Valley Coimtry and vicinity. They
have a pretty heavy snowfall in that country, about

the same at Landore and adjacent points, about the

same elevation. I have been in that country, not

right directly into Lost Valley, but through Price
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Valley, right adjacent, and there is very little differ-

ence in the elevation, several winters right through

there, and during various times in the winter, and

I found the snow to be from four to six feet deep,

and I would think jDrobably there would be about

the same conditions there lying close to it. I have

been in the Landore country divers winters. It is

about the same on the head waters of Bear Lick

Creek, except where it is drifted. It drifts more at

Landore, and there is places where it would be

deeper. I measured the water flow of Lost River

some years ago. I measured it with a float, taking

a cross-section of it, getting the average speed, and

multiplying that with the cross-section. A few days

ago, while I was there, I measured it with a Gurley

water meter. At the last measurement I found in

the creek, above the reservoir, about thirty second-

feet flowing. At the times previous I measured it

I have forgotten; I don't remember what the flow

was. That was years ago, and I don't remember.

Below the dam I took another measurement, and I

found there practically forty second-feet flowing out,

but there is other little streams flowing into the res-

ervoir that I didn't measure, so that that accounts

for the difference. The thirty second-feet was what

was flowing above the reservoir and below that point

of measurement there are other streams draining

into the reservoir. The second measurement was be-

low the dam or reservoir. It was taken a week ago

last Saturday, the 11th of June, 1910. That flow was

less than what would flow there during the early sea-
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son of the year in the past, as I have known it.

During my experience as an engineer I have had

experience with the question of the amount of water

required for the irrigation of lands during the irri-

gating season. This experience is from 1900 to the

present date. I know what is the demand of water

service in Washington County, Idaho, per acre of

land, measured in acre-feet. I mean, starting from

the reservoir, counting and allowing for all wastage

and evaporation that may happen in transit to the

lands.

(5) Whereupon counsel for plaintiff did then

and there insist before the said Judge that the said

testimony should not be allowed, on the ground that

the same was incompetent, irrelevant and immaterial

and did not tend to prove any of the elements of

damage, and on the further ground that the witness

had not shown himself qualified to testify concern-

ing such matters, and counsel for plaintiff prayed

the Court not to admit and allow the same, and the

said Judge did then and there allow and admit the

said testimony to be introduced, to which said ruling

of the Court counsel for plaintiff then and there duly

excepted, and hereby tender this, their bill of excep-

tions, to the Court to sign and seal, and the Court

does hereby sign and seal the same.

And thereupon, under the above ruling, the wit-

ness further testified

:

"There is no land watered in Washington County

at the present time, from the reservoir, and it would

be difficult for me to say what they are using. I



68 Weiser Valley Lcmd and Wafer Company

(Testimony of D. A. Utter.)

have figured th^re at all times, in calculating, second-

feet of water, and it would be a difficult matter to

saj' what we are using there per acre-foot measure.

Every calculation I have made, and which is being

used, I think, in all Washington County, is sixty

acres for one second-foot service. In our calcula-

tions we figure that one second-foot will irrigate, will

serve fift}^ acres of land, running continuously day

and night. That would mean by multiplying the

number of seconds you get so many feet a day. That

could be easily calculated, and when you reach the

point of 3560 you have an acre-foot. I couldn't give

it to you offhand, but that would be the way the con-

clusion would be reached. '

'

[Testimony of G. R. Baker, for Defendants.]

Thereupon the defendants, further to prove and

maintain the issues on their part, called G. R,

BAKEE, who, being duly sworn, testified, among

other things, as follows:

"My name is G. R. Baker; a resident of Denver,

Colorado; occupation civil engineer. Worked as a

civil engineer about twentj^-two 3-ears since I started

in as an engineer. Formerly in California; have

been located in Denver for nearly twenty years, and

I have practiced in Colorado, Texas, New^ Mexico and

some in Idaho and Utah. During those years I have

been engaged in hydraulic work, that is, irrigation

;

most of it has been in the construction of reservoirs

and ditches, and work that pertains to the distribu-

tion of water, and the conservation of water in reser-

voirs, and the construction of dams and irrigation
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canals. I have been employed upon a great number

of enterprises, probably three or four, on an average,

a year. I have been employed by a firm in Denver

for about fifteen years and had charge of quite a

number of smaller reservoirs, constructions and

ditches, and also been connected, as engineer, with

the Fountain Valley Land & Reservoir Company,

with headquarters at Colorado Springs, Colorado,

and in connection also with the Castlewood Dam,

since it was constructed. Am at present the engi-

neer of what we call the Farmer's High Line

Company, the Farmer's High Line & Reservoir Com-

pany; and also the Agricultural Ditch Company,

which is an old ditch under which we have done a

good deal of construction in the last few years ; also

was engineer for the Denver Land Company, which

was absorbed by the Denver Reservoir Company or

the Stanley Lake Concern; and, of course, at pres-

ent I am consulting engineer for the Antero Reser-

voir & Ditch Company. As such engineer, I have

had an opportunity to learn of the necessary topo-

graphical features which constitute a good reservoir

basin. I have been in the Lost Valley Basin, Wash-
ington County, Idaho, and inspected that basin. I

regard that basin as an admirable location for a

reservoir. The physical conditions are such that

by a small expenditure in closing up the present

outlet where the stream runs through, that a large

body of water can be impounded at a minimum cost

for construction. It is quite a basin, and at present

there is a dam there that is impoimding something
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like twenty feet in depth of water, that is, the dam

is probably twenty-five feet high, and, of course,

quite an area is covered with w^ater, and by the con-

struction of a higher dam there, of course, the area

is greatly increased, and the impounding capacitj^

as I say, would be large in comparison to the cost of

construction; and the phj^sical features are so that

the resen^oir or the dam is located at a point where the

dam is protected to a large extent from any wave

action which would cause erosion, and in that location

w^ould eliminate the danger of breaks, as the dam is

located, you might say, in place of being at the end

of the reservoir, which is the usual location of dams,

it is more at the side, where it doesn't get the wave

action of the full length of the reservoir, and it is in

a protected point there, and the weaves would be

broken before thej^ would reach the dam, so that the

movement, which is considerable on reservoirs where

the action of the waves gets a direct action on the

dam, it is quite considerable, but in this case it would

be obviated b}^ the conditions w^hich prevail there

naturally. I took a thorough examination of the

drainage by riding over the drainage area, studying

the chart, of course, which is prepared by the Gov-

ernment, and the drainage is all in the mountains

practically, with pretty steep slopes, all of them

pretty steep slopes, and with a rock formation

mostly, covered to a certain extent with soil, but not

to a ven^ great depth, and there is quite a bit of tim-

ber scattered around over the mountains, the drain-

age, as I figure it out, would be about thirty square
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miles, or something like that. I noted the flow of

the creek, but took no measurement with reference

to the creek. The area of the flow, of course, varied

somewhat according to the fall that the creek would

have. The creek would vary all the way, I should

say, from twelve feet wide and a foot deep in some

places, and then, of course, where it would go over

riffles and so on, it wouldn 't be so deep, and in other

places, of course, it was deeper where the velocity

was checked and the flow wasn't so rapid, but there

was quite a creek of water there. The physical con-

ditions there, as far as the dam is concerned, you

could construct a dam there to quite a considerable

height, because the slopes are practically uniform as

they go from the bottom of the creek up. It would

only be a question of proportioning your dam with

reference to your pressure, and you could go to any

reasonable height. I wouldn't be afraid to build a

two hundred foot dam if I had sufficient water to

impound there. The topographical conditions would

be such that it could be built. I think it would be

safe and a reasonable project to construct a dam
there to be sufficiently high to impound all the water

which would naturally drain from that drainage dis-

trict. We don't make any calculations on the loss

by seepage in the basin to speak of. We are sup-

posed to build a dam that will practically,—of course

no dam is practically water tight,—but we are sup-

posed to build a dam as nearly water tight as possi-

ble, and, of course, there is some seepage or some

evaporation from the surface of the water, some
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evapoi*ation. That loss would be ver}" small, the

evaporation is very small, but at times there is no

evaporation, while at other times the evaporation is

more. The evaporation depends upon the humidity

of the moisture in the atmosphere. The evapora-

tion wouldn't be much. Probably in seeping down

there would be some loss by seepage. This eai'th

w^ould have to be saturated possibly with water be-

fore the balance of the water would go directly into

the streams, and, of course, those things depend.

Considering the formation there, there shouldn't be

any loss from seepage after the—I have made calcu-

lations as to the quantity of water that would be im-

pounded in this basin at different altitudes, or at

different depths; these calculations are based upon

surveys made by other parties. I have made no sur-

veys myself. The surveys are those represented on

Mr. Titter's plat, the ones he introduced.

I think a dam could be constructed there to im-

pound ^^at we would call an eighty foot contour,

or to hold water about the outlet pipe at a depth of

eighty feet. This would create a reservoir with a

storage capacity of something like sixty thousand

acre-feet. I have had experience with the filling of

reservoirs with water, the calculation of the amount

of precipitation necessary to fill a reservoir. I have

studied the flow of a great many of the reservoirs

of which I have, from year to year, had charge, as

to their possibilities of being filled, how many times,

how often we could fill them, and how near we could

fill them. This has extended over a period of ser-
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vice covering the last fifteen years. I have made

calculations of the amount of flow resulting from the

rainfall in mountainous countries similar to the Lost

Valle}^, and the amount that the fresthet flow would

make from those various deposits of rain or snowfall.

From the statement of the amount of rainfall and

snowfall during the year in Lost Valley basin, I can

make an approximate estimate of the quantity of

water that would be supplied from the melting of

the snow and the added rainfall in that basin.

My experience in the Idaho mountains is limited.

I was up there in this Valley about three days. I

was horseback and I rode over the drainage area,

put in about a day riding over it. I don't know

how many square miles of the drainage area I went

over. As I mentioned in my former testimony with

reference to the topography of the country there,

the fact that it was mostly,—that it was all under-

laid with rock, the runoff would be, I should place

the runoff considerably higher in that section than

in a leveler country, and I should place it at least

about seventy-five per cent, would be the actual run-

off, between seventy-five to eighty per cent would

be the runoff, while probably the balance of it might

enter into the ground and be absorbed by evapora-

tion and so on. In this reservoir thirty inches of

precipitation, assuming the drainage area to be

thirty square miles, on that estimate there would be

thirty-six thousand acre-feet of water available to

the reservoir on that basis. Assuming the precipi-

tation to be forth inches, there would be about forty-
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eight thousand acre-feet available; and assuming

that the precipitation during those same months

(September, October, November, December, Janu-

ary, February, March, April and May) would

amount to forty-four inches that would make fifty-

two thousand, eight hundred acre-feet of water avail-

able in the reservoir.

Assuming that there are lands in Washington

County sufficient in area to consume the capacity of

this Lost River Basin up to the fifty-two thousand

acre-feet, which lands may be irrigated from said

water supply at a reasonable amount of expense for

the quantity of water furnished, taking into con-

sideration and assuming the natural features of the

reservoir as to altitule, topographical features, x^re-

cipitation as shown by the witnesses in this case,

and location for dam, facilities, and opportunities

of impounding such water, and assuming that there

is in said community no established market value

for said lands for all purposes for which they are

naturally adapted, including reservoir site, assum-

ing that no change has taken place in the topo-

graphical features or conditions of said reservoir

site since September 4, 1909, 1 would know the actual

value of the lands of the defendants on September

4, 1909, for and in A^ew of all the purposes to which

such lands were actually adapted.

In my experience I have known of sales made of

similar lands like this for reservoir sites. The ones

I refer to are located in Colorado. I know of the

actual value of another reservoir of similar propor-
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tions, similarb^ situated, of a similar character, and

similarly situated in relation to an arid land dis-

trict. It is the Antero reservoir in Colorado that

is something similar to this reservoir. I had more

or less to do with that reservoir during the time

of construction and the organization of the company

and so on. It doesn't resemble this reservoir in

area or quantity. The Antero reservoir impounds,

as constructed, practically eighty thousand acre-feet

of water, but it covers an area in the neighborhood

of five thousand acres ; the dam is much lower. The

surface area covered is five thousand acres; not ex-

actly five thousand. I know of other reservoir sites,

the actual value of which I am familiar with, what

we call the Marshall Reservoir. I Imow of the

actual value of other reservoir sites than those I

have mentioned. I know of some sites that have

been sold. I think I would know the actual value

of those reservoir sites, those several reservoirs. I

think I would know the actual value of this reser-

voir referred to as the Lost Basin Reservoir, Sep-

tember 4, 1909, in view of all the facts I have learned

concerning it by my own investigation and in view

of the testimony of the witnesses produced in the

trial of this case.

And assuming the facts that have been presented

to me in former questions as to the precipitation

and the presumed conditions that there are lands in

Washington County susceptible of irrigation from

this reservoir which as yet have no water placed

upon them, sufficient to consume all the water in
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the reservoir up to the quantity figured by me as

fifty-six thousand acre-feet, in view of all the pur-

j)ose6 to which these lands are naturally adapted."

Whereupon counsel for defendant asked said wit-

ness the following question

:

Q. "Now, what in your opinion was the value (yl

those lands at that time (meaning September 4,

1909)?

To which question counsel for plaintiff objected,

because the question assumed facts that had not

been proven in the case, and because the valuation

is being based upon a false basis ; and thereupon the

Court permitted counsel for plaintiff to cross-ex-

amine the witness as to his competency, and being

so cross-examined the witness testified:

"When I speak of the value of a reservoir site,

I take into consideration the value of the land upon

which the water would be distributed, and that the

land would be made productive, or I might take

into consideration other features of the reservoir

sites, as they might be; it might be that the ques-

tion of domestic purposes should enter into it to a

certain extent, and also there might be power pur-

poses that would enter into it. Of course, the price

at which those lands will buy water would enter into

it. The cost of the distributing canal to take the

water from, the reservoir to this land, would have to

be taken into consideration, and the cost of con-

structing the reservoir would have to be considered

;

also the profits that would be made upon the handling

of the proposition. The elements that would enter
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into the profits would, of course, be the amount of

money expended in construction and so on; the

total cost and the management and operation."

Whereupon counsel for plaintiff renewed his

objection that the valuation which the witness was

about to give, would be based upon a false basis ; and

upon being further questioned by the Court, the wit-

ness testified

:

*'I have stated that I eould give the market value

'Of this land now, that is, what it would sell for upon

the market last September, under the conditions

that question was asked. In reaching the conclu-

sion I consider the reputed price at which they are

selling, and the value of the lands, that is, by irri-

gating, by being irrigated, the value of irrigated

and non-irrigated lands; the value of water that is

necessary to make the lands productive. Of course,

I base it to a great extent upon the price at which

water is sold per acre. I base it upon the price at

which water is sold with the schemes with which I

am familiar. I have an idea what I would pay for

those lands last fall, considering the circumstances

and the physical conditions that there are there,

vdth reference to the surroundings. From my
observations I feel intelligent enough mth regard

to the situation, to say what I would be willing to

I)ay. I think I would be willing now to make a

hona fide offer for those lands. I feel intelligent

enough in regard to it to do that, considering con-

ditions there."

(6) Whereupon the Court ruled that he would
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pennit the witness to answer the question pro-

pounded by counsel for defendant as aforesaid, to

w^hich ruling of the Court counsel for plaintiff then

and there diily excepted and hereby tender this,

their bill of exceptions, to the Court t€ sign and seal,

and the Court does hereby sign and seal the same.

And thereupon, under the above ruling, the \\it-

ness further testified

:

"I should value those lands last fall at twenty

thousand dollars a claim; that is, forty thousand

dollars for three hundred and twenty acres."

And being cross-examined said witness said

:

'*I don't know how many acres are available to

that reservoir; if they were one hundred and fifty

miles away they wouldn't be reasonably available;

if the}' were only eighty miles away, they would be

reasonably available; if they were up on benches

that in places were fifty or sixty feet above the bed

of the river, I think they would be easily available

;

if the ditches went through places where there was

a narrow canyon for ten, fifteen or twenty miles,

between the reservoir and the land, and the ditch

had to be constructed partially along those abrupt

canyons, they wouldn't be easily available; if this

water had to be carried for miles and miles where

probably an artificial conduit would have to be

created, they wouldn't be easily available. Assum-

ing that three to five thousand acres, and some of

that land is in the neighborhood of eighty feet above

the Weiser River, and where the ditch would have

to be constructed partially through ahnost an abrupt
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canyon, to be carried on to a bench eighty feet above

the bed of the river, I don't think that would be

easily available; I shouldn't call that easily avail-

able. I have never made any surveys as to the num-

ber of canals or dams that would have to be built

in the Weiser River to supply these lands with

water. I know nothing about the quantity of land,

except from the question of counsel, only that my
investigation has been—from w^hat I have investi-

gated and asked, it would be an average of about

fifty dollars an acre. I don't know anything about

W'hat it would cost to carry w^ater to these lands. I

think I could build the dam at the reservoir site for

two hundred thousand dollars. I included that in

my estimate of the value of these lands. I also in-

cluded the distribution of the water. I w^ould place

it at half a million, that is an arbitrary figure that

I have put on it; it w^ouldn't be just as safe to

assume arbitrarily a million as half a million, be-

cause I don't think it would cost a million based on

my general experience with reference to getting

water on to such projects. I don't know anything

about the amount of rock work I would have to do,

or the earthwork, or the bridges, or the flumes, or

the pipe lines or headgates. I don't know anything

about those things. I fixed five hundred thousand

dollars as the cost of those canals, because I have

never distributed that much water that has cost any-

w^here that much ; that is the only reason I can give.

I took into consideration the cost of the dam, at

tw^o hundred thousand, and the cost of the dis-
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tributing works at five hundred thousand, and the

sale of the water at fifty dollars per acre, and upon

that I base my estimate of forty thousand dollars.

I also took into consideration the cost of the land

in the reservoir; that is about twelve hundred acres

of land. I would place the value of that land at

one hundred and fifty thousand dollars, the value

of all the land in the reservoir, so I have one hun-

dred and "fifty thousand, two himdred thousand and

five hundred thousand—that makes eight hundred

and fifty thousand. I would figure that sixty thou-

sand acre-feet of water would irrigate twenty thou-

sand acres of land, and fifty-two thousand acre-feet

would irrigate in the neighborhood of seventeen

thousand acres, and I am assuming that there is

seventeen thousand acres of land available at that

price—^^at fifty dollars an acre. It would amount

to eight hundred and fifty .thousand dollars. I

would now have a plant that cost eight hundred and

fifty thousand dollars, and the selling price would

be eight hundred and fifty thousand dollai's. When
I said I took into consideration the profits, I didn 't

make my basis upon seventeen thousand acres.

Taking it on a basis of fifty-two thousand acre-feet

and three acre-feet to the acre, then my cost and

selling price are absolutely equal. There wouldn't

be any profit in that that I could see. I would build

a rock and earth dam with a concrete core eighty

feet high; I have built them higher than that. I

would build it eighty-five feet high with the ex-

pectation of impounding eighty feet of water. I
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know something about the cost of labor in this

comitiy. I have considered the cost of material,

the cost of freighting in my estimate of the dam,

and the yardage there will be in it, the amount of

cement and timber and earth and all those things,

and how far they have to be hauled. I couldn't

say anything about the distribution system. That

is the basis of fixing the value of forth thousand

for that land."

(7) Whereupon counsel for plaintiff moved to

strike out the testimony of the witness as the value

of the land of defendants included in the reservoir

site, for the reason that the same was incompetent

under the rule for determining such value as laid

down by the Supreme Court of the United States,

and thereupon the witness upon being questioned

by the Court, testified further as follows

:

"If the precipitation in that Valle}?- was onh- as

much as shown by the Government reports here for

certain years, the project would be a losing one,

that is, the first assumption of a precipitation of

thirty inches as given by counsel for defendant

would only give thirty-six thousand acre-feet, and

with that precipitation it wouldn't be a practical

proposition at all. Of course, as engineers we have

to take into consideration other things."

Thereupon the Court overruled the motion of

counsel for plaintiff to strike out the testimony of

the witnesses as to the value of the land, and in so

ruling the Coui-t further stated: "I think, gentle-

men; in view of the situation tliere, I shall let the
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testiinony stand, and you can argue it to the jury.

I don't know just \Yhat they will make out of this

method of reaching the value of this site. Appar-

ently if the lorecipitation is to be only as much as

was given for one or two years, the site is worthless

for reservoir purposes, according to this witness'

testhnony, and, according to his testimony, if the

precipitation is to be as much as was given f(U' other

years, it would be of considerable value."

To which said ruling of the Court counsel for

plaintiff then and there duly excepted and hereby

tender this, their bill of exceptions, to the Court to

sign and seal, and the Court does herebj^ sign and

seal the same.

[Testimony of Robert J. Wood.]

Thereupon the defendants, further to prove and

maintain the issues on their ]Dart, called ROBERT
J. WOOD, who, being duly sworn, testified, among

other things, as follows

:

"I have been a civil engineer since 1893; seven-

teen years. I was city engineer of Lakewood, Ohio,

from 1893 to 1901. I was chief engineer of the Lake

Erie Tenninal Railroad from 1901 to 1905 or 1906,

and of the Akron Railroad, and I had a general prac-

tice in the City of Cleveland, Ohio. For the last

two years I have been city engineer of Weiser, and

have a general practice in Weiser and Washington

County; I am familiar with the major portion of

the territory of Washington County. Since I have

been in Washington County my practice has led me
into a number of irrigation propositions, five or six
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reservoir sites that are in contemplation. I am fa-

miliar with the Lost Valley reservoir. I know that

there are lands along the Weiser River below Los

Valley suscejjtible of irrigation from water taken

from Lost Valley, at a reasonable expense, that now

lie above and in the present irrigation system in that

country. I refer to the six thousand acres mentioned

in the testimony here to-day, at Council, about one

thousand acres at or near Goodrich, about two thou-

sand acres in the vicinity of Cambridge and Milvale,

about one thousand acres at the mouth of Crane Creek,

or where Crane Creek enters the Weiser River, which

has a partial water right, the lands under the Sunny-

side ditch, amounting to one thousand acres, which

have a partial water right, the lands of the Weiser

Irrigation District, amounting to twelve thousand

acres, which have a partial water right, the lands above

the Pacific & Idaho Northern Railroad, to the west

side of the Weiser River, amounting to possibly five

thousand acres, the lands lying next above the Sunny-

side ditch on the west side of the Weiser River,

amounting to two thousand acres, that are easily

accessible from the Weiser River. These areas ag-

gregate about thirty thousand acres, but in that there

is some that would be allowed for, as I say, partial

water rights, in several instances. In explanation

of the partial water rights I referred to under the

Sunnyside ditch,—the Sunnj^side ditch is taken out

of the Weiser River at the mouth of what is called

the canyon, about ten or eleven miles above Weiser,

it takes in about a thousand acres along the river
j
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the water from the river is, in midsummer, over ap-

propriated, and by about this time the water is shut

off. the Sunnyside ditch, and from' now on for two

irrigations, they are without water. The thousand

acres at the mouth of Crane Creek that has a partial

water right to which I referred, there is a little open-

ing at the mouth of it,—Crane Creek comes out of a

canyon and for two miles spreads out in a little basin.

The ranches along the creek have rights in Crane

Creek while the water lasts. I know particularly of

that. I was appointed last year by the District

Court to adjudicate the waters of Crane Creek, and

I made careful surveys of it to establish the different

rights, and there is a little over one thousand acres

on which they begin to cease to have water about the

15th of June, and continue along until July, when

the total supply is exhausted, leaving a partial water

right amounting to practically one-half of the season.

I refer to a partial water right upon the twelve

thousand acres covered by the Weiser Irrigation Dis-

trict Canal. This district is that portion of land

surrounding Weiser, lying to the north and w^est,

which has a filing on the Weiser River. The Weiser

River runs a sufficient amount until about the first

to the middle of August, at which time the w^ater

rights begin to diminish, so that the lower end of the

ditch gets very little water after the 15th of August,

and I know, from propositions that I have been in,

that they are trying to negotiate for the past two or

three years for an additional water supply to take

the place of that they are now short. The lands
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under the Sunnyside ditch and under the Weiser

Irrigation Company already have the ditches built,

and they are taken out of the Weiser River. The

lands I speak of at Goodrich, we had occasion some

weeks ago to run ditch lines, and I advised my client

to take out a ditch for a desert claim of even three

hundred and twenty acres, it was so easy to get the

water out. The proposition at Cambridge and Mid-

vale, I don't know so much about, though I have

been over the ground. There is some rough country

there, and that wouldn't be as feasible as the balance.

At Crane Creek there is a very easy proposition. I

have taken in up for some of the ranchers, to get the

spring flow of the water, and it is entirely feasible

to take water out over these thousand acres. The

lands lying about the Pin road, would not all come

easily under a ditch to be taken out of the canyon,

up into the canyon some little ways, possibly, to get

it. The lands to the east of the Weiser River would

irrigate much more readily. Those projects would

be feasible, and within a reasonable expense water

can be taken from the Weiser River to those lands,

considering the value of water now in Washington

County. It can be done in a very cheap manner in

the most of the cases, because the water, while it is

distributed over possibly a hundred miles, is simply

turned into the AVeiser River and taken out in small

ditches, which in these cases would be inexpensive.

It would not be necessarj^ to commence building a

ditch up near the Lost Valley reservoir to utilize the

waters upon these lands to which I refer; the idea
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would bo siinpl}^ to turn the water from the reservoir

into Lost River, from Lost River into the North

Fork, and from that down the Weiser River. In a

general way I am familiar with the value of water

in Washington County in the vicinity of those lands,

for irrigation purposes during the recent years, more

particularly about September 4th, 1909. A value

has been established for water along about last fall,

September 4th, in that section of the country. The

Crane Creek Irrigation District has been offered by

the Crane Creek people some twenty-odd thousand

acres, at fifteen dollars per acre. The negotiations

are practically closed for it. There is an established

price in the Crane Creek District of fifty dollars

an acre. As to the exact price of water in neigh-

boring communities, per acre, other communities are

ranging anywhere from forty to seventy-five dollars

per acre, that is, I arrive at that in this way—lands

dry, inaccessible to water, or to which water is not

jDossible to get, are selling for from fifteen to twenty

dollars an acre. For instance, we will refer to the

lands in the Thousand Springs Valley, where there

is no chance of ever getting water, where they raise

grain, lands there—the maximum price would be

fifteen dollars an acre. Lands along the Weiser

River, similarly situated, and a similar distance from

towns and so on are worth from sixty to eighty dol-

lars, and even a hundred dollars an acre, without

w^ater, and with water are worth from a hundred

and twenty to a hundred and fifty dollars. I in-

spected the Lost River Valley, together with two
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other engineers; we went in and measured the water

that flowed in Lost River Valley, on June 11th, 12th

and 13th. We also run to the contour line, tying

in the section corners and getting data enough to es-

tablish the approximate line of an eighty foot con-

tour. We also investigated the drainage area by

going the major portion of it. Also w^ent down

through the canyon, with the idea of a power propo-

sition, for about six miles. There would be a possi-

ble powTr site in that canyon, or at the dam of the

Lost Valley. We estimated the drainage system of

that basin at approximately thirty square miles.

We found the water flowing above the reservoir as

it is now built, thirty second-feet ; below, forty. The

cause of the difference in those measurements was

that there w^as about five hundred acres under water,

and in between the entrance of the main creek and

the outlet at the dam there are several small draws

that furnish a certain amount of water. The basin

evidently is the bed of an old lake, hewn in the solid

rock; the thirty square miles w^ould have been the

basin of a lake, that has gradually worn itself out

through a narrow canyon at the lower end. It is

now covered wdth light soil, with a few scattering

trees on it, and grass. It would make a fine site for

a reservoir—an easilj- constructed dam. The site

that has been picked for a dam w^ould naturally be

picked for a dam, sits down in a little neck of the

canyon awaj^ from the possibility of wind action on

the dam, and wave action, and is keyed in so that it

is an admirable site for a safe dam, right in the solid
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rock. For the practical construction of a cheap

dam there is an abundance of earth at a reasonable

haul ; there is solid rock on which to base your con-

crete core, and aside from the fact that you are

back in there a ways, a very reasonable proposition

to build. There was a dam there at the time I was

there. In a rough manner I made an estimate of

how" many acre-feet there w^ould be retained by the

dam at the present time; there would be about ten

or twelve thousand acre-feet. The dam was a little

over twenty feet high. It is practical to raise that

dam to any reasonable height. If there were w^ater

to impound there, one hundred and fifty feet would

be reasonable. There is no question but what it

could impound water at eighty feet deep. At that

height the dam would impound practically sixty

thousand acre-feet.
'

'

Q. In view of all the facts and the information

that you have acquired by your own investigation,

and the further testimony of witnesses in this trial,

and assuming as a fact that there is a quantity of

rainfall sufficient to place in that reservoir annually

fifty-two thousand acre-feet, taking into considera-

tion a reasonable per cent of loss for evaporation

and other-^dse, and in view of the fact that no market

price has been established for lands in that vicinity

for all purposes, do you know, or did you know, the

actual value of those lands of the defendants on or

about September 4th, 1909, in view of all the pur-

poses and uses to which said lands are naturally

adapted ?
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The COURT.—That is, the value for which this

land would sell in cash.

WITNESS.—That, based on an opinion, I sup-

pose"?

The COURT.—That is, what would it sell for in

cash. A. Yes.

Thereupon counsel for defendant propounded the

following question to the witness

:

Q. You may state what that actual value was at

that time, in view of all the purposes and uses to

which said lands were naturally adapted.

Whereupon counsel for plaintiff w^as permitted to

cross-examine the witness as to his qualifications to

answer the question propounded, and as to the basis

of his information concerning the matter therein

involved, and upon being so cross-examined the wit-

ness said

:

"I stated that negotiations are practically closed

for water on the Sunnyside and Crane Creek Irriga-

tion Districts. If that is concluded it will exclude

the two thousand acres in the Sunnyside District and

the five thousand above the Pin road. The entire

Weiser Irrigation District has w^ater for a certain

time and enough for a partial third irrigation for

all of it; that is, a very small third irrigation. It

would leave about four thousand acres in that dis-

trict with practically no w^ater rights, so that cuts

that district d€A\Ti to four thousand acres; then the

one thousand in the Sunnysid'C District, that would

be under the Crane Creek reservoir, and also about

a third of the thousand acres in the Crane Creek
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District would be under that reservoir; that would

eliminate substantially ten thousand acres out of

the twelve thousand. All I kno-w about the two thou-

sand at Midvale is simply the fact that I went over

it with an idea of a ditch—just a general idea. From
a view of it, it is entirely feasible, and the same would

be true of the one thousand and the six thousand

at Council, so that would be about eleven thousand

acres available. In one way I take that into consid-

eration in fixing this value I am about to testify

to, and in another way I don't. When I say that

I do not consider it, I mean that this case, as I un-

derstand it, was brought sometime in September,

1909, and that that was the time at which the men
should have had a chance to fix the value of that prop-

erty. Assuming that this land has slipjDed away,

that would modify the price that I was about to tes-

tify to in one way and in another way not. I ar-

rived at my conclusion from two different points;

that wouldn't modify the price which I am about

to fiix. It would still be just worth what I am going

to testify to. I don't take that into consideration

at all. It wouldn't affect the value at all, because

nw ideas were arrived at without allowing for any

such amount of land. In one estimate I allowed for

six thousand five hundred acres. That would not af-

fect the value that I am about to testify to. The other

amount I figured it at about eighteen thousand acres.

The fact that that has been cut down to eleven thou-

sand wouldn 't change my idea of the value ; it would

still be the same. In one case I am basing it on a
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cheaper proposition for the same amount of land.

My answer will include two different valuations

based upon different conditions. I include in the

estimates I am about to make simply the amount

of land ; the value of the lands in the reservoir would

be taken, and other lands, the value of the dam site,

the value of the dam, construction of the dam; the

cost of the construction of the dam, and the cost of

the distributing system to get it on to the land. I

don't think I included any other items. I didn't

consider any question of profit. I considered the

selling price of water. In one case I included eigh-

teen thousand acres, and in the other case six thou-

sand acres. The eighteen thousand acres included

the Weiser lands that I say probably will be ex-

cluded. I didn't exclude those; if I were to exclude

them, I would necessarily have to modify the value.

I didn't consider the profits, because I stated that I

took into consideration the value of the dam site and

of the filings. I figured the selling price of water

at fifty dollars per acre. I figured about two acre-

feet to irrigate an acre, because the lands I figured

on irrigating are close to the supply, and the loss

through evaporation, seepage, and so forth, is less.

Around Weiser it is a different proposition. I say

w^hen I figure on using two acre-feet to the acre I

figure on using that close to my .supply. At Weiser

approximately three feet, two and one-half to three

feet; at Midvale very little less, practically the same;

at Cambridge, practically the same. That leaves

Council about six thousand acres at about two feet
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to the acre. To construct an eighty foot dam, I

would allow two hundred thousand dollars; a twenty-

five foot dam I would figure at forty thousand dol-

lars. The cost of the distribution works for six

thousand acres, I would place at one hundred and

twenty-five thousand dollars. If it has cost one hun-

dred and fifty thousand dollars already, I w^ouldn't

think that a fair cost, because possibly somebody has

used more than one hundred and fifty thousand where

it wasn't necessary.

The investigations I have made to come to some

accurate conclusions, of the cost of that plant are

based upon testimony already brought out, and there

is some thirty-three thousand linear feet of ditch. I

think there has been such testimony in this case. I

know that approximately thirty thousand feet is the

length of the ditch. I know that from looking over

maps that show where water is taken out, and being

on the ground.

I have not made any estimate except as a casual

matter as to the amount of rock that has to be ex-

cavated. In a general way, I know about the cost of

the dam in the river that diverts the water. My
ideas are formed by what I have seen done. I wasn't

there when the foundation of the dam was put in. I

know nothing about the depth they had to go or the

piling they had to drive. I say the cost of it should

be in all from six to eight thousand dollars. Judg-

ing from similar canals, I think there would be about

seventy-five thousand yards of excavation in the

canals from the dam down. I only know about the
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dimensions of the canal in a general way. It is pos-

sibly five—possibly ten square feet of area in the

ditch
;
part of it is in excavation, possibly half of it

;

there is a portion of it. There is some of it that is

not a flume. I simply have seen a portion of that

at the outlet. That was before the flume was put

in. I don't know anything about how much excava-

tion or how much flume. You are asking me to esti-

mate a ditch'?"

Q. "Yes, sir, and you said one hundred and fifty

thousand dollars would be too much, and I am ask-

ing you how you know."

A. "You asked me to estimate what a ditch

would cost."

Q. "No, sir. You said a hundred and fifty thou-

sand was too much, and I assumed to you that if it

had cost a hundi*ed and fifty thousand already, if

that wasn't a reasonable cost, and you said no. Now,

I am asking you how you know."

A. "I misunderstood you in some particular

then. I am estimating a ditch. You asked me what

a ditch would cost, and I am estimating what a ditch

would cost to go from the river to that property. I

told you that."

Q. "I ami asking you if a hundred and fifty thou-

sand isn't a reasonable price for a ditch to irrigate

that six thousand acres where it stands to-day?"

A. "We simply have got at cross-purposes. I

was figuring on a ditch that I could build. You said

that it had already cost a hundi-ed and fifty thou-

sand, and from my idea, I thought it could be built
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for a hundred and twenty-five thousand, a ditch

could be built."

Q. "You said half of that ditch to your knowl-

edge was in excavation?"

A. "You asked me to estimate how much of a

ditch."

Q. "No, we are talking about that ditch. You
can't back out of that now. Do you want to retract

what you have said?"

A. "I want to make the statement that in con-

struction a ditch
—

"

Q. "Where?"

A. '
'From the river to that orchard.

'

'

Q. "What part of the river?"

A. "I don't know the exact point."

Q. "Where would you start to construct a ditch

to that land?"

A. "At a point in above Council."

Q. '
'Where they started that one ? '

'

A. "Yes, sir."

Q. "Would you follow the line they have fol-

lowed?" A. "Not necessarily."

Q. "Why not? Wouldn't it be solid rock all the

way if you had to excavate it ?
"

A. "I don't know that it would."

Q. "You don't know that it wouldn't, do you?"

A. "I said I have never been over all of the

ditch."

Q. "You don't know anything about it, what a

ditch would cost from that point, to irrigate that six

thousand acres, do you?"

Witness continues:
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"I know practically what it would cost to build a

ditch at Goodrich to irrij^ate that one thousand acres.

I don't know where you would start; if I had my
books here I could tell. The ditch would go through

some rock and some earth; possibly twenty per cent

of it would be rock, based upon the information I

have, just from appearances. I have only been over

a small portion of the ditch line. My crew have been

over the entire ditch and reported on it to m.e ; I am
taking their report. It will cost possibly two thou-

sand dollars to irrigate that thousand acres, I don't

know absolutely. We didn't figure on putting a dam
in the river because we could take it out without.

My engineers run a line of levels. To irrigate the

land at Midvale we would start the ditch toward

Cambridge. The land is east of Midvale on the side-

hills. I didn't go over that ditch line. I know it is

considered a feasible proposition by the ranchers in

there. I have not taken their judgment entirely; I

have gone over the ground to a certain extent.

I said I hadn't made an estimate of what it

would cost to irrigate the Midvale land. It would

probably cost twenty-five hundred dollars to irrigate

two thousand acres. I never run levels over it; I

simply took a view of it. I suppose that land is

about fift}' feet above the river. The river drops an

average of about eight feet to the mile. I have run

levels at certain places, so I am positive about that.

It would probably cost five hundred dollars to irri-

gate the thousand acres at Crane Creek. We would
get the water from the Weiser River; that ditch is



96 Weiser Valley Land and Water Company

(Testimony of Robert J. Wood.)

ali-eady in. They wouldn't necessarily pay the same

price for water as where it costs something. You

will remember I took a portion of the land, instead

of all of it. Possibly five hundred acres would be

worth fifty dollars an acre; it would be worth that

to have the water on the land. The five thousand

acres above the Pin railroad would probably cost

fifty or seventy-five thousand dollars. You would

have to start the ditch pretty well up the mouth of

the canyon—two or three miles on the west side of

the canyon. I know^ the elevation in a general way

of that land above the railroad. Where you go into

the canyon the land is about twenty feet above the

river. It is not a fact that you would have to start

pretty nearly at Cambridge and go through that en-

tire canyon to get that water on the land; you would

have to get back far enough to get a raise of twenty

feet. I don't figure on taking in all the land. Two
miles up the river will give you twenty feet eleva-

tion. I think two miles up the canyon is sufficient;

that is my opinion. It will cost easily sixty to

seventy-five thousand dollars, possibly a little more.

You have to construct alongside the railroad for a

large part of the w^ay. It can be done by fluming.

You would not have to cut the rock away for a flume

outside of the railroad; you would have to knock out

more or less rock. To hang the flume on, you would

probably have to put in steel construction part of the

way. It ought not to cost a great deal more than

seventy^five thousand. I have made no absolute

estimate. If a person was going to invest the
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amount of money I have been talking about on any

sucli opinion as I am giving to the jury, he would

probably go over it, of course. Any business man

you took a proposition of that kind to would, of

course, have to investigate it. I say no man, in my
judgment, would invest the amount of money I am
talking about, upon this project from the statements

and information I have given to this jury. I think

it is a fair basis upon which to estimate the value of

this project, any reasonable value. I wouldn't invest

the amount of money I am talking about, seven

hundred thousand dollars, upon the knowledge I

have of that to-day; I would spend six months find-

ing out what it was. If you were going to investi-

gate it from that standpoint, it would cost you prac-

tically two per cent of your cost; you would neces-

sarily have to spend twenty thousand dollars to

know before you would spend any money. '

'

Whereupon counsel for plaintiff objected to the

witness being permitted to answ^er the question pro-

pounded by counsel for defendant, as aforesaid.

Thereupon the presiding Judge said to the witness:

"The question is, whether or not, in your judg-

ment, whether or not you or anj^ man with money

would buy this land in question upon the informa-

tion which 3^ou have. In other words, whether the

information which you have is sufficient to enable

you intelligently to make an investment, and if so,

w^hat would the business man who has the informa-

tion which you have, or any man, pay in cash for that

land. Now, if 5^ou think any business man would
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buy it on the inforaiation which you have, you may

so state, you may state what in your judgment it

would sell for, that is, if you have any judgment

about it. If you haven't, you may so state. You

understand, Mr. Wood, we are trying to reach an

intelligent estimate of the value of this land, not a

mere guess, not a mere speculation, but you should

remember that we are here under the solemnity of an

oath, and want your best judgment, if you have any,

as to what this property is worth. Of course, in

forming that judgment, you can form it upon the in-

formation which you have, not what might possibly

be developed, but what you have at present.
'

'

To which the witness replied:

"Well, I should say, your Honor, that I have in-

formation enough to satisfy myself as to a value, and

that value is what, in my judgment, a business man,

who knew the conditions as I know them, would pay

without further investigation. '

'

(8) Whereupon the Court ruled that the witness

may answer the question propounded by counsel for

defendant, as aforesaid. To which ruling of the

Court counsel for plaintiff then and there duly ex-

cepted, and hereby tender this, their bill of excep-

tions, to the Court to sign and seal, and the Court

does hereby sign and seal the same.

Thereupon, under the above ruling, this witness

further testified:

"I should say that defendants' land in the reser-

voir site, the two claims, were worth thirty thousand

dollars on September 4th, 1909."



vs. Colonel W. Ryan et al. 99

(Testimony of Robert J. Wood.)

And being cross-examined, the witness said:

"The six thousand acres of land that I testified

about as being in the vicinity of Council, is the land

that is under the canal as already constructed. I

think I qualified myself by saying that I had never

made any actual surveys. If a man that had made

actual surveys testified that the canal did not cover

to exceed twelve hundred acres, I would be inclined

to think it was true. The land at Goodrich has not

been segregated, that I know^ of, under the Carey

Act, to be irrigated from another source. It is a fact

that they are proposing to get water under that

segregation from another reservoir site entirely. I

put it on the 4th of Sieptember last year. To the

best of my judgment, I should say there were more

than one thousand, close to tw^o thousand acres at

Midvale. The Crane Creek and Sunnyside lands are

already provided for substantially under the Crane

Creek reservoir. Taking it altogether we would

have left practically, taking everything I have enum-

erated, about six thousand acres. At fifty dollars

an acre for water rights, that would make three hun-

dred thousand dollars. I didn't say the cost would

be seven hundred and fifty to eight hundred and fifty

thousand dollars; I never mentioned the cost; I

might have considered that, but I would consider

from another standpoint how I would arrive at an

estimate. I considered a cost of practicall}^ one

hundred and fifty thousand for lands, water rights,

and the construction of the dam. The dam would

be forty thousand dollars. The land submerged



100 Weiscr Valley Land and Water Company

(Testimony of Robert J. Wood.)

would have a total value of fifty thousand dollars

—

five hundred acres. I didn't consider the testimony

that has been in here several times of twelve hun-

dred acres in that reservcTir. I considered the

proposition from my point of view\ I am consider-

ing this reservoir at practically between five and six

hundred acres. I consider the water rights and dam
site w^orth fifty-five thousand dollars; that makes

one hundred and fifty thousand; that is all that has

been considered, I didn't consider the cost of the

distributing system; the distributing system is there

already. It is essential in my estimate to include

lands that would be iiTigated; I include four thou-

sand acres. Since calling my attention to the facts

which have been called to my attention, I don't think

I would care to modify my testiinouy in any respect,

because I took the lands at the time this suit was

started and based certain calculations on that. The

other lands haven't been absolutely excluded; if they

had I would still insist that they be included in my
estimate; they should be included in that estimate

at that time ; it would still be the same although the

land has been excluded now.

The Weiser Irrigation District needs at the present

time twelve thousand acre-feet of water, and which

they must have to make the Weiser Valley what it

should be. The practical amount wanted is water

for four thousand acres. The value of that water

for four thousand acres at fifty dollars an acre would

be two hundred thousand dollars, but conceding the

fact that it is easily accessible, I have allowed at
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thirty-five dollars an acre, which makes an amount

of one hundred and fifty thousand dollars; the hun-

dred and fifty thousand dollars, as I stated before,

allowing fort}^ thousand for the dam, fifty-five thou-

sand for the water rights and the putting together

of the enterprise and fifty-five thousand for the lands

submerged. The fifty-five thousand for land would

be divided between the land owners in the reservoir

site, of which the Ryan boys own sixty per cent, and

sixty per cent of fifty-five thousand would be thirty-

two thousand dollars. My estimate is four thousand

acres at thirty-five dollars an acre, which makes one

hundred and fifty thousand dollars, and the total

cost is one hundred and fifty thousand dollars. The

investor has, as I say, the fifty-five thousand for

putting together the proposition. I don't know why

he should invest on that basis. I think a man on the

information I have given the jury, would invest that

amount of money in that project; I would do it.

"We took the ridges and made observations of the

drainage area, we had the Government plats with us

and made observations as to the relative amount of

land covered. We followed up the section corners.

The drainage area is surveyed in that countr}^ I

don't imagine a great deal of rainfall in July, to be

available, for that reservoir, there would be none of

it available during the time it was appropriated, of

course. The water of the Weiser River is over-

appropriated only in the summer months. I mean

by that, during the irrigation season. May, June,

July, August and September. During May and
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June, it lias an abundance of water, water goes to

waste. The months that it is over-appropriated, is

the latter part of July, starting in from the twentieth

of July, and the waters are all taken from that on

during the irrigation season, and the water available

during that time for the reservoir would have to be

excluded entirely. That particular basin is so situ-

ated that the chinook winds would have very little

effect on it. If you will understand, there is a high

rim of m'ountains, around, so that very little wind

can get down to the basin at all, and there would be

very little effect from the chinook winds under those

circumstances. I saw the reservoir with five hun-

dred acres inundated that has been caught during

the last three months, and the balance of my state-

ment of the water available for that reservoir, is an

estimate, not taken from actual measurement. All

the measurements I ever made were taken in two

or three days, the balance is an estimate."

Being questioned by the Court, the witness tes-

tified as follows:

"The Sunnyside irrigation ditch at the lower end

of the valley, has water up till about this time of the

year. That is now being absorbed by the Crane

Creek proposition; they get water from the Weiser

River. The waters are slack in the lower country

about this time and are taken by the Weiser Irriga-

tion Company. There would be a scarcity of water

from this time on during the season; from now on it

is all appropriated. Up to July there is sometimes

a surplus of water that would be available for the
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reservoir; it varies in different seasons. Basing my

estimate on the smaller acreage, the depth of water

in the reservoir would be practically the same as

the company now have; that is, they have a twenty

foot dam constructed, and I figured a twenty-five

foot dam in my figures for forty thousand dollars.

Flour thousand acres at thirty-five dollars an acre

would be one hundred and forty thousand dollars.

I simply misstated as I went along, but I am still

high; if you remember, sixty per cent at thirty-five

dollars an acre would still leave me thirty thousand

dollars."

''In estimating the expenses of a proper dam

there, at forty thousand dollars, I do not mean that

identical dam, I wouldn't want to leave that for a

permanent proposition. I estimate that dam to be

worth possibly twenty thousand dollars but is not

a dam I would consider a permanent proposition, I

had a different structure in view than that."

[Testimony of John Useling, for Defendants.]

Thereupon the defendants, further to prove and

maintain the issues on their part, called JOHN
USELING, who, being duly sworn, testified, among

other things, as follows:

''My name is John Useling. I am familiar with

Lost Valley, Idaho, and have known the place for

about nine and one-half months; I have been living

there during that time ; first commenced to live there

about the twelfth day of December, 1909. I am
familiar with the snowfall dliring the time I was

there. There was about seven feet of loose snow in



104 Weiser VdJley Land and Water Company

(TestLinony of John Uscling.)

Lost Valley last winter. The snow came about the

third day of November, but we did not have much

until after the fifteenth day of January. The last

snow was about the twentieth of February and it

commenced to melt on the first day of March. It

w^ent off pretty fast the, it was all gone some time

in May, I think.

''The dam that was there was built by the Weiser

Valley Land and Water Company, and after the

snow commenced to melt, the water raised in the

dam, about three feet in five days, I think; the dam
was twenty-five feet high. I may have told you

(Mr. Ryan) that it filled half way in three da3^s, but

I don't remember. I worked for the Weiser Valley

Land and Water Company, the plaintiff in this suit,

and I am now working for them. I would not know
for sure whether the water in the dam raised half

way in three weeks or not, with the flood gate open,

I just thought it did, and I think so yet. The flood

gate that was open was about four feet in diameter,

it is on the east side of the dam, down toward the

bottom; it goes through solid rock; the water shoots

through there with great force, the flood gate was

never shut while the dam was filling. The dam was

filled by the first day of May. The water is about

eighteen feet deep, right at the dam. The water was

about to go over the spillway there at one time about

the first of May. The flood started to go down about

the first day of May and the water has been getting

less and less in the stream since that time, about the

natural flow of the water is flowing in the stream at

this time."
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And thereupon the defendants further to prove

and maintain the issues on their part, called J. T.

BURKE, who, being duly sworn, testified among

other things, as follows

:

"My name is J. T. Burke; I reside at Caldwell,

Idaho; my occupation is a civil engineer. I am
familiar with the Lost Eiver Valley reservoir basin,

and conditions at that point. I have worked over

the proposition and checked different lines; I have

been an engineer about ten j^ears, partly in Idaho,

and in Arizona and in Washington. I have lived

in Idaho for about thirty years; I have had experi-

ence with reservoir sites, building reservoirs in

Idaho, principally. I did not go over the land ad-

jacent to this project, over w^hat might be irrigated

or what was susceptible of being irrigated. This

dam is situated at the lower end of the Lost Valley

basin, where the basin closes in, or the upper en-

trance to the canyon, about thirteen miles northwest

of Evergreen. I took the height of the dam; the

height of the dam above the water surface, or water

just at the lower toe of the dam, was about twenty-

one feet, and the height of the water in the roser-

voir above the water at the lower toe of the dam was

twent}^ feet. If you were to fill the dam, the w^ater

would cover all the defendants' land, with the ex-

ception of probably between fifteen and twenty

acres. I have been engaged in the reclamation ser-

vice in Idaho, Washington and Arizona. I was

employed by the Government about eight years ; my
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experience with dams and reservoirs ranges from

preliminary surveys through the stages leading up

to and including construction. I made an estimate

of the amount of land that could be irrigated by a

proper dam built there ; both the present dam, which

holds the water at the twenty foot contour line, and

an eighty foot contour line. Considering an eighty

foot contour, the amount of water that could be

impounded would be worth about sixty thousand

acre-feet, and allowing three acre-feet to the acre

for irrigation, would make about twenty thousand

acres. At the present water level, the amount of

water is about twelve thousand acre-feet. In the

present reservoir, as constructed, provided there was

a sufficient water supply, a feasible dam could be

constructed from a hundred and fifty to two lum-

dred feet in height, considering the topography of

the country as a basis. It is a feasible site; the

natural conditions are excellent. The basin itself

is quite level over a large part of the area and ex-

tending to the foothills, and the surrounding coun-

try is very steep, leading to the higher hills at a

probable elevation of about fifteen hundred feet

above the basin as the height of the rim around the

reservoir basin, and the location of the dam site is

at the narrows, and the upper end of the canyon

closes in, so as to make a ver}^ narrow place there

at that point, which provides an excellent site for a

dam. In addition to this, the larger part of the

area is covered with timber, with the exception of

the land that would be included in the submerged
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area. All the land described here as belonging to

the defendants would be submerged by that dam;

by the present dam, it would all be submerged with

the exception of fifteen to twenty acres, or it is,

rather, at the present time, and with an eighty foot

dam, it would all be submerged with the exception

of about eight acres. The area of the watershed,

as figured from the maps of the Government survey,

contains about thirty square miles. The dividing

line between this drainage and the adjacent drain-

age is at an elevation approximately fifteen hundred

feet above the reservoir basin, and consists of a rim

extending around this drainage area, and a large

percentage of the area, especially on the steep slopes,

excluding the level area in the resen^oir basin, is

covered with timber. The general geographical

fomiation of the slopes, shows from the out-crop-

pings of rock, is practicall}^ solid rock, overlaid by

a small or thin layer of earth. The lands described

as belonging to the defendants, are principally

valuable for reservoir purposes, at the present time.

Indications from the surrounding country are that

they were valuable for pasture and grazing purposes

before they were submerged, but at the present

time I should say the principal value is for reser-

voir purposes. I observed the appearances there that

changed the topography of the country in 1909.

And there, is no change in the topography of the

country, and the physical conditions are the same.

In a general way I have had experience, and know
something about the sale of reservoir sites similar
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to this, similarly situated. I mean by * in a general

way,' that I haven't had any definite arrangements

regarding sales, but I know of sales that have taken

l)laee. I have had laiowledge of the sales of simi-

larly located resen^oirs as this one is. I know the

value of this reservoir site, September 4, 1909.

Taking into consideration all I have learned in

mj' examination of this project and the lands of the

defendants, and taking into consideration all the

testimony I have heard in this case, and all the pur-

poses for which this land might be adapted to use,

and also assuming that there is sufficient land that

can be watered Avith the water from this dam and

to use all the water that could be stored, at a rea-

sonable expense, and having in view all the purposes

for which the land may be used and is adapted, I

can give the value of the land, the actual value of

the land of the defendants on September 4, 1909."

Whereupon counsel for defendants propounded

the following question to the witness

:

Q. "You may state what value, in your opinion,

the land had on that day."

And thereupon the Court permitted the counsel

for plaintiff to examine the witness as to his quali-

fications to answer the question and as to the basis

of his opinion, and being cross-examined the wit-

ness said

:

''The elements that I consider in fixing the value

which I say I know, are the value of the water

rights, the cost of the construction of the dam, and

the cost of the distribution system, and the value
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of the site, and the value of the land submerged. I

. would place my value of the water rights at fifty

dollars an acre. I do that because that is the aver-

age, or perhaps lower that the average, for which

water rights are sold now in this section of the coun-

try. In a general way, as one would obtain in pass-

ing over the country, I know the conditions sur-

rounding the carrying of that water to any land on

which it may be used. I have in view the lands that

can be watered from that reservoir, what they call

the mesa lands near Council. I am taking my esti-

mate of the acreage at six thousand acres. Mr.

Mace}^, the general manager of the Weiser Valley

Land & Irrigation Company, testified about six

thousand acres yesterda}^, and from my general

hearsay knowledge. I haven't been over the ground

of the present canal for those mesa lands. I know

where the land is situated in a general way. I have

some idea of the cost of a plant to carry the water

on those lands. I take my ideas from that basis

and from the general work, from general experience

in construction work in other places, if a similar

nature. It might not be necessary to build a pipe-

. line or flume to get the water on those lands. I

haven't particularly estimated a pipe-line. The

exact amount of the cost could not be determined

until after the construction is all completed. I have

made an estimate. It may be that it is impossible

to irrigate those lands other than by a flimie, all

laid in rock. That would be an element to be con-

sidered in the cost. I place my estimate at one
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hundred and sevent3^-five thousand dollars for dis-

tribution to the district for these mesa lands near

Council. That is based on a general idea of the

country and from my experience. I have built no

canals in the immediate neighborhood. I have built

canals in this valley and in the Snake River Valley

further up in Washington ; some places in the Snake

River Valley the conditions are similar. A diver-

sion dam probably would be necessary. I haven't

any idea of the length of that dam; I haven't made

any surveys of it; I haven't made any test pits.

From my general knowledge of the country in pass-

ing over it at various places, in that neighborhood

solid rock isn't far from the surface. I have in-

cluded the cement work in my estimate. I included

just the ditches required for six thousand acres in

my estimate and the cost of the construction of the

dam which I placed at thirty-five thousand dollars,

and the value of the land in the reservoir, about five

hundred and fifty acres; I placed a value of forty-

five thousand dollars on that. The value of the dam
site, I place at forty-five thousand dollars; that

would be substantially the profit ; that would be sub-

stantially the margin of profit after the necessary

expenditures are deducted. I think a business man
on the information that I have given here, would pay

dow^n that amount of money to carry on the project

through, without further investigation. I think if

I would go to business men and tell them that this

project was so and so, that they would pay that

amoimt and take the project. I haven't sold any
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of those reservoir sites. I have found people that

would invest money on my opinion with just the in-

formation I have given here and nothing further

—

not that amount of money particularly. I haven't

sold any of those projects. I think two acre-feet of

water would be sufficient to irrigate an acre of land

on the mesa under this project. In three days I

made all the investigations that I have made of this

project.

"The precipitation that would be available to that

reservoir, I should say for, well, beginning with

about the first of September and passing on through

until and probably including June, I think a large

percentage of June would be available, simply for

the reason that the flood w^aters are not entirely

passed over until somewhere between the first of

June and the first of July. There would be some

evaporation in June, a certain percentage, depending

on the date of the maximum flood, or when the flood

run down to a certain stage, would belong to the

people below. It would vary with each year, as the

date of low or flood stage. The watershed is largely

covered with timber. The roots extend probably

from one to five feet, I should judge. There was a

value to the Ryan land for agricultural or grazing

purposes I should say, until it was submerged. I

consider its value for other than reservoir purposes,

in a way, but I placed my estimates largely on its

value as a reservoir site. I did not take into con-

sideration the agricultural or grazing value of the

defendant's land in dollars and cents. I don't think
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it had any value in dollars and cents for those pur-

poses in comparison with its value for a reservoir

site.'^

*'The rights of way of practically every reservoir

site in the country have been sold^—private land.

The reservoir site on the other side of Nampa was

sold. That Avas based on the fact that there was an

abundance of land to take the water and that the

lands are close to the railroad and close to market,

and those are conditions there as well as these lands

I am considering. In a way I would consider that

reservoir similar to the one now under consideration,

and another way I wouldn't. In considering the

area covered by the two reservoirs, the number of

acre-feet to the acre of land submerged, the Lost Val-

ley reservoir would be between two or three times the

amount for the same acreage, in the reservoir men-

tioned. The lands in that reservoir were sold at

from fifteen to twenty-five dollars an acre for reser-

voir purposes, and these up here would be worth

about three times as much."

(9). Whereupon counsel for plaintiff did then

and there insist before the said Judge, that the said

witness should not be allowed to answer the question

propounded by counsel for defendant, as aforesaid,

or to testify concerning the value of said land, on the

ground that he did not appear qualified to express

an opinion concerning the same and that proper

foundation had not been laid for such testimony, and

prayed the said court not to admit the same; and

the said Judge did then and there allow and admit
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the said testimony to be introduced. To which said

ruling of the Court counsel for plaintiff then and

there duly excepted, and hereby tender this, their

bill of exceptions, to the Court to sign and seal, and

the Court does hereby sign and seal the same.

And thereupon, under the above ruling, the wit-

ness further testified:

"The value of these lands for reservoir purposes

is twenty-seven thousand dollars. The date of the

sale that I spoke of of other reservoirs where I know

of the sale of land, varied, covering a period of years

from about 190^ to 1907. I refer to the Deer Flat

reservoir in Canyon County, Idaho. The feasibility

of getting to the work from the railroad is perhaps

a little better there, but the cost of construction is

much greater. The Lost Valley reservoir will store

between two or three times as much to the acreage

covered. The ratio is about sixty-five to seventy-

two for the cost of the dams, in explaining that,

there are so many acre-feet stored in each reservoir,

which bears a relation to the amount of the storing

capacity in one to the other, ^s the cost of one to the

cost of the other, and that ratio is about seventy-two

to sixty-five. It cost more per acre-foot for the dam
in the Deer Flat reservoir. If it cost seventy-two

in the Deer Flat reservoir, it would cost sixty-five in

the Lost Valley, figured on the basis of a twenty-five

foot dam in Lost Valley, that I calculated at thirty-

five thousand dollars."

And being cross-examined, the witness said:

**The comparison was simply between the two



114 Weiscr Valley Land and Water Company

(Testimony of J. T. Burke.)

dams. I didn't consider the distribution sj'stem.

The relative cost of the distribution system per acre

is not similar. In the Lost River there is more rock,

and it would cost more. I couldn't give an estimate

as to the percentage generally between the relative

cost per acre of those two projects, for distribution.

In each proposition, of course, every item of cost

would have to be considered. It is my estimate that

one hundred and seventy-five thousand dollars will

build all the works required to irrigate the six thou-

sand acres on the mesa. If T;sitnesses should testify

here that the actual cost of the works to-day for two

thousand acres, has cost 6ne hundred and fifty thou-

sand dollars, I wouldn't consider it was constructed

economically."

[Testimony of Charles Sarvis, for Defendants

(Recalled).]

And thereupon the defendants, further to prove

and maintain the issues on their j)art, recalled

CHARLES SARVIS, who having been previously

duly sworn testified, among other things, as follows

:

"I am the person who testified to having kei3t a

record or made a record of the measurements of

water flowing below, or flowing from Lost Creek,

this present spring. I have not been able to repossess

myself of those memoranda since I was on the wit-

ness-stand. The measurements I made showed vari-

ous things. I can't give the amount of the flow. I

canremember some of the amounts of the flow, but not

the dates. I can remember when I started making

measurements on the 4th of April, and for some days
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following that, perhaps two weeks, the flow was

around one hundred and eighty or ninety second-feet,

I believe it would be probably one hundred and

seventy to one hundred and eighty-five. When the

stream was highest—I can't recall the exact date

—

the flow was something around two hundred and

twenty second-feet. The highest flow was at the

time the reservoir was at its maximum depth, be-

cause there was more pressure on the valve then.

The gate was left open while the reservoir was fill-

ing."

And thereupon said defendants rested their case.

[Testimony of C. K. Macey, for Plaintiif.]

Whereupon the attorneys for the Weiser Valley

Land & Water Company, above-named plaintiff, to

maintain and prove the said issue on its part, called

as a witness, C. K. MACEY, who, being duly sworn,

testified among other things, as follows

:

"I am general manager of the plaintiff, and fairly

familiar with the mesa orchard lands and of the ex-

isting works and of the means by w^hich water can be

taken upon those lands from the Weiser River. The

orchard lands are on a bench lying about three hun-

di-ed and fifty feet perpendicularly above the main
Weiser River. We take the water to irrigate these

lands of the Middle Fork of the Weiser River. We
arranged to supply the water that we take from the

Middle Fork of the Weiser River to those who had
prior appropriations, by constructing a reservoir in

Lost Valley to replace the water we take out of the

Middle Fork. None of the water from the reservoir
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is used upon those orchard tracts, orchard mesa

lands. The expense of conveying the waters stored

in Lost Valley to those orchard lands would be pro-

hibitive. So far as we have investigated, it would

require a ditch approximately twenty miles long to

get the water from the Weiser River upon those mesa

lands. It would have to be over a rough country,

through the foothills and mountains, and through a

large part of the way through rock formations. The

cost of the dising works, dam^ and ditch already con-

structed for those mesa lands is about two hundred

thousand dollars. I have been manager of this com-

pany ever since the date of the conmiencement of

this present canal. I have had charge of that work

in general; I have had general charge of letting the

contracts for the various portions of the works, and

charge of distributing the expenditures, and general

charge of the construction work. I have been over

the work as it has been constructed, I presume about

once a week. I was not familiar with the survej^s

before construction. I accepted the reports of our

engineers. We can irrigate a little less than twelve

hundred acres from the canal, including the present

distribution system. If we were to extend the pres-

ent system we could irrigate between three and four

thousand acres more, as near as I could estimate it.

I think four thousand would be the limit, including

the twelve hundred acres now irrigated. To extend

the system wouldn't only require ditches, it would

require a great deal of piping. The land is so roll-

ing that it would have to be mainly a syphon. The
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main ditches would have to be run, I should judge,

over a distance of from eight to ten miles further

than it now does. The extension would be over

ground that is more rolling, more broken, than the

six miles already built. The land is cut up very

much by ravines, or what we call draws. The main

canal as now constructed, is about six miles. The

ditch line constructed along the bluifs of the Middle

Fork is mainly blasted out of rock, and that formed

the bed for the flume. It is fliune all the way, except

about twenty-six hundred feet, which is syphon—

a

pipe-line. The entire distance is flume or syphons.

The ground through which we had to run that flume

was rough, running around the bluffs overlooking

the river, and the classification was, I think, about

seventy-five or eighty per cent rock formation. The

bluffs along the Weiser River are abrupt, the ditch

line is about two hundred feet above the bed of the

Middle Fork stream, as it follows dowm the stream.

We divert the water into that flume by a diversion

dam. I think the dam is about one hundred and

twenty-five feet; that is nothing more than an ap-

proximate distance. The depth for the formation,

I think, ran from five to ten feet."

And being cross-examined the witness said

:

*'I said upon the witness-stand yesterday that the

total acreage in that tract is about six thousand

acres. That has not been the acreage claimed by our

company on the mesa heretofore. We have not ad-

vertised that we own six thousand acres; we adver-

tised that our system of irrigation covered about six
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thousand acres there and the adjoining lands run-

ning off the mesa down into the valleys—valleys on

all sides of it practically. This mesa is a high bench.

This appropriation of water in Lost Valley is for

the substitution of waters that our company proposes

to draw from the Middle Fork of the Weiser to

irrigate this mesa land. During the spring freshet

there is no scarcity of water anj^^here in Washing-

ton County, so far as I know. I don't think we

would have to use water from the Lost Valley Basin

during the entire irrigation season. In other words,

we would only substitute that quantity of water

w^hich w^e are using during the time of the low water

season. Possibly the amount of w^ater conserved in

the Lost Valley basin w^ould irrigate twice as many
acres as though we were to draw continually there-

from for the full period of five months of irrigation.

The Weiser River is a raging flood through the

spring, but it isn't at the present time. I came down

last Samday. I don't know whether there was a

scarcity of water j^et in the Weiser River; I don't

know the demand upon it. I noticed the Weiser

River for a distance of some sixty miles as I came

down from Council; I rode along it; it was neither

low nor high. The river seemed to be unusually low

for this season of the year. I am not an engineer.

I think I have a pretty fair idea of the cost of an

irrigation canal in our immediate locality. That

comes from the fact that I have built a canal and

that the cost incurred by my company has passed

under my surveillance. My whole experience with
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irrigation projects is what I have seen in this par-

ticular ditch or flume. The primary object for con-

structing the Lost River reservoir was to replace the

water we took from the Middle Fork; there was no

definite secondary object. We proposed to dispose

of other waters under sale, rental and distribution

for the reclamation of arid lands throughout the

Weiser River and the Snake River Valley, if we

found it practical. I don't know as I put that limi-

tation before, but, of course, w^e would not follow out

any proposed plan unless we found it practical. I

have stated before that there w^ere tracts of land in

Council Valley, Salubria Valley, Middle Valley and

the Snake Valley below Weiser that are now arid,

that are susceptible of irrigation from this general

system from the Lost River reservoir. I hadn't de-

termined at that time whether it was practical, and

I don't know at the present time ; w^e don't know but

what the expense will be prohibitive. I know
nothing about it whatever as to its feasibility from

a financial standpoint. We have made no detailed

surveys yet; no surveys that have determined the

feasibility positively from a financial standpoint. I

have no special or technical knowledge of reservoir

sites or of the particular adaptability^ of reservoir

sites.
'

'
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And thereupon the plaintiff, further to prove and

maintain the issue on its part, called J. J. ALLI-

SON, who, being duly sworn, testified among other

things, as follows

:

"I reside at Boise. I am fairly well familiar with

the land around Council in Washington County,

Idaho; this is my third season in the valley. I am
familiar with what is called the mesa orchard lands,

and in a general way with the works that have been

constructed to irrigate those lands. The water

comes from the Middle Fork of the Weiser. No
identical water is used under the present system

from the Lost Valley resen^oir or can be used from

it. The mesa orchard lands are about three hundred

and fifty feet according to the Government bench

marks, above the Weiser Eiver. I have made inves-

tigations in relation to the construction of a canal

to water those lands from the Weiser River. I have

run levels across there with a hand level quite a num-

ber of times, and being with the engineer when he

had his level on the work. I am not an engineer,

but I have been running levels a great deal of my life,

and I have studied engineering; not as a graduate

engineer, but in school I have had some engineering

work and I have been running levels for five years.

I can't handle a transit—I am saying levels; I can

set a tripod and put a level so that it is level and

squint through it, the same as any of us can do. I

have run these lines with others and alone with hand

levels. I was with our engineers, all of them who
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have been on the i^roject. I was assisting the en-

gineers. We didn't check up our work or keep a

tabulated record of it or run back checks; I know

the line we run w^as on a level. I have not computed

it exactly, but I know the country very well, and

from running those levels I think a ditch to take

water from the Weiser River upon those mesa lands

could not be less than twenty-five miles. The coun-

try is broken quite a distance; part of the way it

w^ould be level ; there are some ditches built part of

the way. There would be a great deal of rock work

;

half the distance at least, I should say. I promoted

this project and placed it in the hands of the present

company, and these investigations were made with

that end in view. In running those levels we would

pass a great many small streams, as it is compara-

tively a mountain district; then we would pass Mill

Creek and Lester Creek, Cottonw^ood Creek, and then

extend the line five or six miles up to the Middle

Fork from the point at which we would strike it.

About six miles of canal have been built for the irri-

gation of those lands; it is a flume and pipe-line. If

we had a sufficient amount of w^ater there is hardly

a limit to the land we could supply with water from

that structure, if we could run over into Indian Val-

ley, if the water was sufficient, but the pipe-line will

carry, I think it is built for eighty second-feet ; and

that would be the limit, if there was sufficient water.

There is no other way those lands can be irrigated

than by the system we have ; that is the Indian Val-

ley lands. There are probably thirty or forty thou-
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sand acres that should have more water in that

valley, that could be covered from this point if there

was sufficient water, covered from the ditch as we

now have it. The present ditch runs over land that

is almost all the way a steep hillside, much of it

fortjT'-five degrees, and some more, and it is rock

under the surface almost the entire distance, so much

so that we feared to build a ditch anywhere—cheaper

to build a flume. I have been over quite a number of

times the land in Middle Valley that have been men-

tioned as probably susceptible of irrigation from the

reservoir; all the land there that is not irrigated is

on high bluifs. To cover any amount we would have

to go a hundred feet above the level. I know the fall

of the river from the Middle Valley lands to Cam-

bridge. The river has a very small fall there, and

does not have an average fall of ten feet—probably

five to eight feet at that point. The land is very

rocky that we have to build a ditch over, that is, more

than three miles, and we made a survey also above

Cambridge. With my engineers I run a line from

about a mile above the mouth of Crane Creek thirty

miles down the river; when we struck the mouth of

the canyon we were about fifty feet above it, and took

about a thousand acres of land right at the smelter.

I couldn't say that I am familiar with the line that

has been testified to here in order to cover the five

thousand acres called the Smelter lands or the lands

above the Pin Road, except that the line is very

steep from there up. My memory is that the fall of

the river from the mouth of the canyon up through
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there is fifty feet in about forty miles; it is quite

steep there. The character of the country through

which you would have to construct that canal in the

canyon is a steep hillside along the railroad, in the

rock about half the distance. It must be an average

of forty-five degrees for half the distance, or nearly

that. I inin the level about forty-five miles up the

canyon; that was the point of diversion about four

or five miles above the mouth of the canyon to cover

a thousand acres of the smelter lands."

And being cross-examined the witness said

:

"I was the promoter of this proposition. I con-

sidered it feasible enough to put a little time on it to

see whether it was feasible. I own a fairly large

block of stock in the company. AVhether I consider

it feasible is owing to what you mean by that. On

the orchards, we think we will come out even prob-

ably; it is good land up there. After it is gro^\Ti

and bearing it sells at five and six hundred dollars

an acre. I don't know that our company intends to

develop the reservoir further. I was with the en-

gineer when he made the survey of the thirty foot

contour line in the basin. I believe that the com-

pany has surveyed another line since that. I believe

it was seventy or eighty foot contour line. We
found it advisable to build a fliune from the Middle

Fork to the mesa lands. It was the only way I

knew; I didn't know that it would be any harder to

flume a ditch in the Weiser Canyon than it would

be to flmne it up there ; it could probably be done as

cheaply per foot. There was nothing to hinder it.
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It is yet to be determined whether it is practical from

a financial standpoint for us to build a fliune six miles

long from the Middle Fork down to the mesa lands.

Our company has invested two hundred thousand

dollars on the strength of it, but I don't know how

it T^dll come out, nor no one else. The water from

the reservoir will run past the mouth of the Middle

Fork, and our diversion dam is up the Middle Fork

about eight miles. We could bring it across to the

Middle Fork above our diversion dam with tre-

mendous expense, which anyone just to glance at the

countrv would see was practically impossible; you

wouldn't need an engineer to tell you that. The

flmiie is constructed of wood altogether; of native

timber so far as dimension material is concerned,

and the flimie lining is Oregon fir shipped in. We
sawed it out of native timber right there in the Mid-

dle Fork district ; we bought some timber lands ; we

didn't use any Government lands. Just the frame-

work is local timber, the lining is Oregon fir. The

top of the flume is not covered, except a walking

board. Of course, with sufficient expense the water

could be brought around from the Weiser River at

the upper end of Council Valley along the foothills

and at the same time irrigate all high lands in Coun-

cil Valley and afterwards landed on the mesa I speak

of; it would irrigate some lands, I don't know how
many. I never investigated to see the extent that it

would irrigate. Along to the north and east and

west of Council Vallej^ about half the distance, I

should say, would be comparatively smooth country
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over which to run or construct a ditch in earth ; the

rest would be largely stone."

[Testimony of E. D. Ford, for Plaintiff.]

And thereupon the plaintiff, further to prove and

maintain the issue on its part, called E. D. FORD,
who, being duly sworn, testified among other things,

as follows

:

"I reside at Weiser; have lived there for ten

years. I have been mining and in the mercantile

business, and at the present time I am constructing

an irrigation project known as the Crane Creek Irri-

gation & Power Company. The source of supply is

Crane Creek, a tributary to the Weiser River. It is

a reservoir project. I am familiar with the lands

at the mouth of the canyon at the smelter. The land

on the south side of the river at the mouth of Crane

Creek and the lands in the smelter tract are all in-

cluded in the Crane Creek ditch, and the next district

runs from there on to Weiser, called the Smmyside
Irrigation district. There is a portion between the

two districts that is not in either district. I know
the Weiser Irrigation District. The Crane Creek

project includes the lands in these two irrigation dis-

tricts, and lands back of, above the Weiser Irrigation

District, we expect to water; no contract has been

made yet. That is where the academy is. The lands

above Pin road, enumerated by the witnesses, is not

as much as five thousand acres; my project includes

all of that except a little strip on the river that

already has water. Those lands are included in my
project. We have made a contract which has been
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accepted by the district; the contract has not been

signed yet, but the details has been agreed upon,

that includes all the lands except the Weiser Irri-

gation District and the bottom lands along the

Weiser River that have water. I am familiar with

the fall of the river from this land called the smelter

lands up the river for four or five miles. The river

has an average fall of about thirteen feet to the mile.

We made an investigation as to irrigating the smel-

ter lands from the Weiser River. We want to go

twenty-nine miles or more up the river to construct

a canal to irrigate that land; seventeen miles is

through the canyon of the Weiser and the balance

would be in little valleys; it would be on the same

side of the canyon as the railroad; it is mostly

through a rocky section; there is some earth, some

flat, but considerable rock all the way through it.

The curves that are made around the river in the

canyon would increase the length. I would say it

would be very expensive; I think it would be too

expensive for the lands. The land in the Weiser

Irrigation District is tributary or under my system.

Those lands have had a very good water supply,

some seasons they need a little more toward the latter

end of the season."

And being cross-examined the witness said

:

"The contract between the irrigation districts

and my company is agreed upon, but not signed. It

is entered upon the proceedings of the board of di-

rectors; it was made by the board of directors of

the Crane Creek Irrigation District. The district
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has practically sold its bonds ; as soon as the contract

is signed, they have sold them. I don't see how

those lands there on the east side of Weiser would

come under the Lost Basin reservoir scheme. Some

of these lands at least are susceptible of irrigation

from reasonably short irrigation ditches tapping the

Weiser River. Our canal to supjDly the smelter

lands would be two hundred and ninety feet above

the river; it is not built yet; only a portion of the

dam is built; the dam hasn't yet been constructed.

We have our reservoir sites and our water rights

and surveys made and we have construction started.

Two hundred and ninety feet will carry the water

clear back to the back end of those lands; it slopes

down to the level, has a more or less gradual slope

so that a portion of it could be irrigated with a much
less expensive system. What is known as the Sun-

nyside District is short of water. A portion of it

is susceptible of irrigation directly from the Weiser

River. It isn't all covered by the Sinmyside ditch.

We own the land ourselves. We wouldn't use the

Sunnyside ditch. There is a large body of land

above the Weiser Irrigation District that is suscep-

tible of irrigation from the Weiser River if the ditch

was raised high enough to carry it there. It is

gradually sloping territory from the foothills

towards the Snake River. All of it is susceptible of

irrigation and good, arid land. It is a little over

five thousand acres. Our canal line would be one

hundred and eighty-five feet above it. That would

include practically all lands known as the 1. 1, lands.
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I am interested in a reservoir scheme similar to this

one at present. We have purchased nearl}- all the

lands in our reservoir scheme. There are a few

pieces we don't own yet. The land I speak of as

above the Weiser Irrigation District is under our

project and included within it. We haven't any un-

derstanding with them, except that we own consider-

able of the land and members of the company own
considerable of the land."

[Testimony of W. G. Swendsen, for Plaintiff.]

And thereupon the plaintiff further to prove and

maintain the issue on its part, called W. G.

SAVEXDSEX, who, being duly sworn, testified

among other things, as follows

:

"I am familiar to a certain extent with the flow of

water in the Middle Fork from which the irrigation

works of the plaintiff place water on the mesa or-

chards lands. I made a current meter measurement

at a point about one hundred and fifty feet above the

highway bridge on the road leading from Cam-

bridge to Coimcil, probably about seven miles below

the diversion works; I found forty and one-half

second-feet. I had seen that stream twice before

that time, I should say it was higher; every evidence

I could g^i at that time seemed to point that that was

a minimum stage. The diversion works on the Mid-

dle Fork are between eight and ten miles above the

confluence of the Middle Fork and the Weiser River.

The diversion works for that bench are about twenty-

five miles below the Lost Valley reservoir. When
the water is turned out of the reservoir into the
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Weiser Eiver it could be made available, but I should

say not eomniercially, it could be made available by

pumping, but the lift is such as to make the project

from a point of cost unfeasible.

I made a general recognizance of the Weiser

Eiver at one time for power purposes; I have re-

peatedly covered the ground from the resen^oir to

this tract of ground, and the topography is such that

a canal couldn't be constructed to cover that piece

of ground within a reasonable cost. I am familiar

A\ith the construction of the present diversion works

there ; two hundred thousand dollars is a reasonable

and proper cost for that kind of work. The surveys

and the work were very carefully made. I do not

know the amount of land it covers at present; I do

not know positively where it would have to be ex-

tended to cover more territory, but I do know the

general character of it ; it is about the same character

with the ground already passed over with the works

;

it is very rough. The flume or pipe-line was put in

all the way because an open ditch was impracticable

unless we lined it with some sort of concrete or other

lining, and the cost of that would make it prohibitive.

I have made investigations as to the fall of the

Weiser River, and near the head waters it is quite

rapid. The first canyon above Weiser is very flat

and the fall there will not exceed ten feet to the mile,

if it will reach that ; the rock or sidehill along the

railroad on that side of the canyon is very precipi-

tous; the cliffs are jagged and broke by numerous

gorges and a water way there would necessarily
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mean a cement lined aqueduct to provide for a

flume; to build a canal to irrigate land at the outer

end of the canyon two hundred and ninety feet above

the river—you couldn't get that elevation without

going twenty-five to thirt}^ miles up the river. It

would not be feasible to irrigate five or six thousand

acres."

And being cross-examined, said witness said:

"I did part of the engineering w^ork in the con-

struction of that ditch on the Middle Fork ; I was an

inspector of construction and reported to George L.

Sivendsen, a member of our firm and engineer in

chief of the work. The fall of the Weiser River is

about ten feet to the mile; I made the observations

on the ground commencing from Weiser clear to the

headwaters; I made the estimates from Aneroid

readings at Cambridge, Midvale, Council and at the

mouth of the Weiser River, and from the railroad

profile which is available for that territory. I never

ran a survey line from the upper end of the Weiser

Valley along the foothills on the east of the valley

to see w^hether a ditch could be run carrying the

waters from the Weiser direct around that foothill

to the mesa tract, because I don't think the condi-

tions on the ground from a rough examination,

w^ould even justify the setting up of a level; the

country is not smooth, numerous solid rock ridges

outcrop at the elevation necessary to get on to the

Council mesa. When I made a remark about a ditch

twenty-five miles long, I referred to the land at the

mouth of the canyon in the vicinity of the smelter at



vs. Colonel W. Ryan et al. 131

(Testimony of W. G. Swendsen.)

the mouth of what is cormnonly known as Weiser

Canyon; the land at the smelter does not slope

gradually to the Weiser Eiver ; I never discovered a

place where there w^as a slow or slight incline. The

town of A'ppleton is on that plateau. I do not pre-

tend to say that plateau is tw^o hundred and ninety

feet above the river. I suppose that land might

probably be put on the market from two to two hun-

dred and fifty dollars an acre, probably, although

that is doubtful. If that is true, in order to make a

feasible or w^hat we term a commercial irrigation

proposition, we w^ould have to be able to show by

preliminary surveys and estimates, or final surveys

and estimates, that we could cover that land with

water for not to exceed one-half of its selling price,

the point being this, that before a capitalist, the man
w^ho is putting up the money, will take the necessary

chance to construct one of these projects and handle

all of the expenses, and all that sort of thing, he has

got to have a margin of safety, and at present that

margin is about tw^o to one. From my general ob-

servations, and from my experience in other terri-

tories, and also in this territory, my knowledge of

the cost of construction on the Council mesa orchard

tracts, I should say that w^ater cannot be put on that

bench by gravity diversion for less than five hundred

dollars an acre anyway, that is, for that amount of

four thousand acres. Of course, if you extended the

area beyond that the cost w^ould come—I don't know
what it costs per acre to put the water from the Mid-

dle Fork on the Council mesa. '

'
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Thereupon the plaintiff further to prove and main-

taiii the issues on its part, called A. L. TRENAM,
wJio, being duly sworn, testified among other things

as follows

:

'

' I reside at Weiser ; I am in the real estate, farm

loan and insurance business. I am acquainted with

the defendants, Frank D. Ryan and Colonel W.
Ryan. I listed for sale the lands of the defendants

in Lost Valley about the 10th day of October, 1907

;

had it listed for about six months. The first listing

we had was three thousand dollars open to anybosy^

—

three thousand dollars a claim of one hundred and

sixty acres each. After Mr. Freehafer asked us to

secure a price on those lands, Mr. Klotz, my partner,

wrote to Mr. Ryan and Mr. Ryan wrote us in reply

that Mr. Butterfield had a prior right of purchase in

accordance with a certain list that they had issued to

him; I couldn't state the price. We took it up with

Mr. Butterfield and he stated that he wouldn't take

the lands at that price—at three thousand dollars a

claim of one hundred and sixty acres each, and he

gave us the right to take it up with the other par-

ties; I have reference to Mr. Allison who wanted

the land for reservoir purposes for this same pro-

ject under discussion. We had authority to sell the

land to these people for three thousand dollars no

matter what the purpose was, but they didn't take

it."

And being cross-examined, the witness said:

**The listing was withdrawn after negotiations
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ceased with Mr. Freehafer and Mr. Allison. It was

my understanding when we took it up for Mr. Free-

hafer we were not to sell that land at all if we did

not sell it to the purchaser we then had; that is, we

were not to bother to try to sell it further because

the Ryans did not want to sell it."

[Testimony of W. F. Klotz, for Plaintiff.]

And thereupon the plaintiff, further to prove and

maintain the issues on its part, called W. F. KLOTZ,
who, being duly sworn, testified as follows:

"I reside at Weiser, Idaho, and am engaged in

the real estate business. For some time in 1907 and

1908 I was a partner with A. L. Trenam. We had

the listing of the lands that belong to the Ryans,

the defendants in this action, in Lost Valley; some-

where between the 7th and 12th of October, 1907,

C. W. Ryan, or Frank Ryan, listed the property

with us at three thousand dollars a claim. Mr. A. C.

Butterfield was to have the first chance at them at

that figure, and if he didn't take them, Mr. Allison

or Mr. Freehafer was to take them at that figure.

The offers w^ere refused by Mr. Butterfield and the

lands were not sold to Mr. Freehafer or Mr. Allison

;

the lands were subsequently withdraw^n."

[Testimony of J. J. Allison, for Plaintiff

(Recalled).]

Whereupon the plaintiff, further to prove and
maintain the issues on its part, recalled J. J. ALLI-
SON, w^ho testified, among other things, as follows:

"In attempting to purchase the lands from the

defendants in the Lost Valley I was acting for the
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Weiser Valley Land & Water Company, and Mr.

Freehafer was acting for me."

And being cross-examined, the witness said:

**This project was my own at that time; it was in

my name. I understood that Colonel Ryan knew

that I was a prospective purchaser. I did not know
him at that time; had never met him; I didn't meet

him at that time. My negotiations were wholly with

Trenam & Klotz. I did not know only through Mr.

Freehafer whether Mr. Ryan knew I was the pros-

pective buyer, or anybody else. I don't recollect

whether Mr. Freehafer said to me that he had any

talk with Colonel Ryan at that time; I don't re-

member. No, I suppose the defendants did not know
who the prospective buyers were other than Mr. But-

terfield was a prospective buyer. So far as my per-

sonal knowledge goes, the defendants did not know
me in the transaction and the deal was being made
with the land agents, offering this on the market."

[Testimony of James A. Jones, for Plaintiff.]

And thereupon the plaintiff, further to prove and

maintain the issue on its part, called JAMES A.

JONES, who, being duly sworn, testified as follows,

among other things:

''I resided in Lost Valley between the years 1902

and 1908; I had land in the Lost Valley lying west

and adjoining the Ryan land. Portions of my land

owned there were within the lines of the survey of

the reservoir site. The value of the land belonging

to Frank D. Ryan on September 4th, 1909, if I had

to pass my judgment, I would not consider it worth
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vevy much, probably anywhere from eight to twelve

dollars, perhaps fifteen dollars an acre."

And being cross-examined said witness said

:

"Lost Valley is a mountain meadow, hay country,

level, principally grows bunch grass; I didn't con-

sider my land to amount to anything in the way of

producing. I said this land for reservoir site was

worth about eight or ten or twelve dollars an acre,

somewhere along there. That valley \\Tould store

considerable water, but I couldn't say how much it

would irrigate. I was farming when I was in the

valley and I am a farmer now. I never built any

irrigation ditches or irrigation reservoirs. I don't

know as I particularly know anything about the

value of a dam site. I don't know how much it cost

to build a dam of any dimensions upon any calcula-

tion whatever. The value of water for irrigation

purposes could be placed at different prices I should

think, according to the demand for it. I don 't know

an}i:hing about the value of water September 4th,

1909, along the Weiser river, I never had anything

to do with inipounding water for reservoir purposes,

and I don't know anything about the value of reser-

voir lands."

[Testimony of J. L. Rinehart, for Plaintiff.]

Thereupon the plaintiff, further to prove and

maintain the issue on its part, called J. L. EINE-
HAET, who, being duly sworn, testified among other

things, as follows:

"I have resided at Council, Idaho, for sixteen

years last past, and am a farmer and stockraiser. I
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was in Lost Valley last fall in October, and am ac-

quainted with irrigation conditions along the dif-

ferent vallej^s down the Weiser River, Located as

that land is, I wouldn 't estimate it to be worth more

to me than ten dollars an acre, considering the pur-

poses for which it would have to be used, the alti-

tude and the conditions and the seasons."

And being cross-examined, the witness said

:

"I never was in Lost Valley but once; that was

last fall, the 18th or 19th of October. I went there

for the express purpose and at the request of plain-

tiff to inspect those lands, and I made a careful ob-

servation. We went in there in the evening and took

a little look around, well, possibly not longer than

a couple of hundred yards up from w^here the dam
is; the next morning we started out early and we

got around I think about one o'clock to the camp,

where we started from. We did not climb to the

summit of the mountains nor go over the watershed

of the valley. We stayed there all told from eight

to one o'clock and then left the valle}^, and I have

never been back since. As far as the valley is con-

cerned, I have seen lands similarly situated as those

are. I don 't think I ever saw a valley so precipitous

and sharp in its boundary lines and so close in its

canyon and so level and smooth in its central portion.

I don't think I know of any such valley in Wash-
ington County nor any lands like that. I don 't know
anything about reservoir building or the storage of

water in reservoirs. I have no knowledge of the

value of a reservoir site for the storage of water.
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If I am permitted to answer this question with ref-

erence to the value of these lands, I will not be able

to put any estimation upon it for reservoir purposes,

The value I think is for agricultural and grazing

purposes. Located as that land is, I would not es-

timate that land to be worth more than ten dollars

an acre, considering the purposes for which it would

be of use, the altitude and the conditions and the

seasons. In my opinion, the land is worth ten dol-

lars an acre for the purposes I defined."

[Testimony of E. D. Kuntz, for Plaintiff.]

Thereupon the plaintiff, further to prove and

maintain the issue on its part, called E. D. KUNTZ,
who, being duly sworn, testified, among other things,

as follows:

"I reside at Council, Idaho, and am a farmer and

stockraiser. I am acquainted with the lands in the

Weiser Valley and particularly the lands in Lost

Valle}^ I have looked over the lands belonging to

the defendants. I think the value of that land would

be eight or ten dollars an acre; according to my
judgment, that land alone wouldn't be worth much
for reservoir purposes ; I took into consideration all

purposes for which the land might be used. It could

be used for farming and grazing purposes, and it

might be used for storing water there ; I have taken

into consideration any and all purposes that it may
be used for."

And being cross-examined, the witness said:

"I don't know as I know of anv deeded land being

sold in Lost Valley recently; that is, situated like
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this land. That is good for reservoir purposes, I

think, laid like this land does. I said I thought I

knew the value of this land for reservoir purposes

and for any other purpose for which it may be use-

ful. I have been over the land and seen the land,

know where it is situated, know it is in a rough

country, hard to get to, hard to get in and out of. I

do not base my idea of the value of this land alto-

gether on the sale in that neighborhood or vicinity.

I do not know of any sales of land there. I think

I know what it is worth for any and all purposes. I

have seen other little valleys in the mountains some-

thing similar to that and I think as suitable as it is

for reservoir purposes; they may not be so large.

They were on Hornet creek. They haven't been

sold ; no one owned them. I could not base an idea

of reservoir land value on any land being sold in

Hornet creek. I have nothing on which I could

form an opinion as to what the land is woi*th for

reservoir purj)oses. I know there is a dam there in

Lost Valley and that the land is being used for reser-

voir purposes. I said I knew the value of the land

for au}^ and all purposes. I have lived in Council

Valley near Council four years ; that is about twenty

or twenty-five miles from Lost Valle}^ My busi-

ness is farming and stockraising. I think the value

of that land would be eight or ten dollars an acre.

According to my judgment, that land alone would

not be worth much for reservoir purposes. I do

not think water could be stored in Lost Valley for

reservoir purposes without using these lands. I
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don't know what value I would put on the land of

Frank D. Ryan alone for reservoir purposes. I

can't give any accurate idea of the width of the

canyon where the dam site is, it is a narrow-like can-

yon; I don't know just how wide or how narrow.

I don't know how much it would cost to build a dam

to flood this valley. I don't know how^ far it is to

bedrock at the dam site. I don't know how many

acres there are in the drainage basin. I don't know

how much precipitation there is. I don't know how

large a quantity of water could be stored there with

a dam the height of the present dam, which is be-

tween twenty and twenty-five feet high. I don't

know how^ much water could be stored by a dam of

any other height. I know nothing about what lands

could be claimed and irrigated down in the country

below. I know nothing about the value of the lands

down below that haven't water now or didn't have

water in last September and that needed water that

could be got on them from this resei^v^oir. I don't

know that these lands are valuable for reservoir pur-

poses. I won't say they are or that they ain't. In

expressing my opinion that this land is worth eight

or ten dollars an acre, I took all purposes into con-

sideration for which it might be used'—any and all

purj^oses for which it might be used. It could be

used for farming purposes probably, and for graz-

ing purposes; it might be used for storing water

there. I didn't make any allowance for storing

water. I have taken into consideration any and all

purposes that it might be used for. If I owned this
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land in Lost Valley that is being condemned, I would

take eight or ten dollars an acre for it."

[Testimony of G. M. Winkler, for Plaintiff.]

And thereupon the plaintiff, further to prove and

maintain the issue on its part, called G. M. WINK-
LER, who, being duly sworn, testified as follows:

"I have resided at Council over thirty years. The

lands above Council between there and Lost Valley

are ver^^ rough. I have been in Lost Valley and

seen those lands; I know what the value of those

lands are for any and all purposes, and I don't think

a man could have sold them for the price I will put

on them; they are worth about ten dollars an acre."

And being cross-examined, the witness said

:

"I have been a farmer all my life until the last

year or two and am now in the hardware business

at Council, Idaho. I sold a farm at the mouth of

Mill Creek on which I have lived practically for the

last twenty or twenty-five years. I was never in

any way connected with any large irrigation enter-

prise. I never impoimded any water at any place.

I never had a dollar invested in a reservoir any-

where. I never had a bit of land used as a reservoir.

All I know about Lost Basin is from having let my
stock run up in that basin and gathering them up in

there and hunting there several times. I have been

through it several times. I can't say that I know
another basin like it in the mountains there any-

where. I have my o^ti opinion as to the value of

a reservoir site ; I can 't say it would be accurate ; I
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couldn't come down to figures and facts, but, as I

say, I could give you my opinion of it just like a good

many other men's opinions. I don't know as I could

give you a fact or figure upon which you could base

an opinion as to a reservoir site, but justmy opinion.

This judgment is based on my own understanding

and not in any w^ay upon any experience. I never

had any experience along that line at all. As I say,

I don't know anything about the value of a reser-

voir site when it comes to giving the facts and fig-

ures; I couldn't do that. I am not an expert. The

only thing I could base an oi)inion on would be on

the general surroundings of the country and its iso-

lation from a settlement and being way in the moun-

tains that way. I couldn't say whether that w^ould

make it more or less valuable for reservoir purposes.

It w^ould make it less valuable to me, anyway. I

would not have an opinion as to its value for farm-

ing purposes. I think it is absolutely w^orthless for

farming ; I think I would cut that out of my calcula-

tion. It would be worth something for grazing. It

is not worth very much even for grazing because it

is so far back that, unless it would be for a sheep-

man, it w^ould not be w^orth much to a stockman. I

would take into consideration the grazing proposi-

tion and the reservoir purposes—everything com-

bined. I would not consider it worth very much
for farming land; I don't think a man could make
a living on it if he would go in there; that is my
candid opinion of it. I have lived there in Council

or Council Valley thirty years continuously. In
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that time I have known in a general way about what

lands have been held on the market and sold on the

market over that country. I think that my figures

wdll be as high as anything I have heard of that was

ever sold and bought there. I don't think a man
could have sold it for the price I will put on—ten

dollars an acre."

[Testimony of James J. Jones, for Plaintiff.]

And thereupon the plaintiff, further to prove and

maintain the issue on its part, called JAMES J.

JONES, who, being duly sworn, testified, among

other things, as follows

:

"I have lived at Council and in the vicinity of

Council for twenty-six years. I have been farming,

stockraising and in the mercantile business. Dur-

ing those years I have observed the canals and ir-

rigation works constructed up and down the Weiser

Valley. I have had occasion to notice the character

of the country from Council to Lost Valley; have

been in Lost Valley and know the peculiar situation

of the lands there, and that ten dollars an acre would

be a fair price, taking into consideration all the pur-

poses for which the land might be used. '

'

And being cross-examined, the witness said:

"I never had anything to do with the purchase

or sale of land in Lost Valley or vicinity, nearer than

Council. I have never known of any lands being

sold in Lost Valley. I don't know anything about

the sales of land in Price Valley. Council is twenty

miles from Lost Basin. The lands of the defendants
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in this case are adaptable for reservoir purposes.

The lands that I have known of near Council, that

have been sold, were agriculture lands, purely. They

have no value to speak of for reservoir purposes.

I never built a reservoir, nor w^as I ever interested

as a stockholder or owner in a reservoir. I never

used one in which to impound water. The small

reservoir over on Hornet Creek, it covers about forty

acres, is the only reservoir I know of in that coun-

try except the Lost Valley reservoir site. The in-

formation I can give in regard to the value of a reser-

voir site is based on nothing particular only about

what I w^ould consider the water worth and the cost,

I would figure it out."

[Testimony of Frank Richardson, for Plaintiff.]

And thereupon the plaintiff, further to prove and

maintain the issue on its part, called FRANK RICH-
ARDSON, who, being duly sw^orn, testified among

other things, as follow^s:

I have lived in the vicinity of Council between

nine and ten years. Have farmed part of the time,

w^orked on river drives and logged, I have had oc-

casion to observe the irrigated lands from AVeiser

to Council and above Council to the lands in Lost

Valley; I have had occasion to observe the bench

lands, not irrigated, lying along the edges of the

valleys, had occasion to observe the character of the

country relative to those lands and their elevation

above the water—rocks, banks, soil and all those

conditions, and have noticed the productiveness of

those lands up and down that section of the country
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which I have been over. The lands in Lost Valley,

in my opinion, are worth from ten to twelve dollars

per acre for any and all purposes to which they might

be put."

And being cross-examined, the witness said:

'

' I have been in Lost Valley three times. I never

had anything to do with a reservoir. I helped put

in some splash dams in the river once. I never

owned a reservoir, I never drew water for any lands

of mine from a reservoir. I never had anything

to do with the construction of a dam site to impound

water in that way, but I helped put in some splash

dams in a river to catch some water to float logs with.

I never had anything to do with the construction of

a reservoir for the purpose of storing water for ir-

rigation purposes. I have seen small reservoirs in

the mountains where they mine, where a placer mine

would have a small reservoir for water at that time,

they would just make a dam out of dirt. I have

been past one reservoir over an Indian Creek when

they was building that reservoir. I don't know what

county; it was about eighteen years ago, and I don't

think it was constructed. There w^as a gang work-

ing there. In my answer I take into consideration

the value of those lands belonging to the Ryan boys

for all purposes. They are adapted to different

things. They would be adapted for reservoir pur-

poses or grazing purposes, whichever you would

want them for, I suppose. With other lands, they

are adapted for reservoir purposes. I would not

say exactly which purpose the lands would be more
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valuable for, reservoir or grazing ; according to what

a man would want them for. I don't consider them

very valuable for reservoir purposes. There is not

much difference in their value for the different pur-

poses. I am not an expert in building dams. I have

been where they are building the dam. I have seen

the locality, of part of the valley down there. I have

not seen the dam since it was completed. I suppose

the dam could be built there. I suppose one could

be built, a man could build one up to the top of the

mountains, if he made it strong enough. I didn't

measure it, I was not interested in it at all. I would

not make no estimate, I don't know what the water

would be worth after it was impounded there ; I don 't

know how much land could be irrigated in parts of

the country nor how much the reservoir would hold.

I don't know what it would sell for, in some places

it would sell for more than it w^ould in others, I sup-

pose. I never made any calculations of the construc-

tion of a ditch at any time. I never was interested

in no ditches. I am not an engineer. I don 't think

anj^one could calculate the construction of a ditch and

what it would cost until it was done. I can't tell

whether I could form any accurate idea of what a

ditch would cost by going over the ground. I know
positively nothing about construction work. If the

value of the water up there depends upon the con-

tinued expense of the distribution, I could not esti-

mate its value."

And thereupon the plaintiff closed its case, and
this concluded the testimony in the case. And the

foregoing constitutes the testimony and statement of
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all the evidence introduced and offered upon the trial

of this cause.

After hearing all the evidence, the argument of

counsel and the charge of the Court, the jury retired

to consider their verdict ; and returned their verdict

in favor of defendants; assessing their damages at

Sixteen Thousand Dollars ($16,000.00), upon which

judgment was b}^ the Court entered up against plain-

tiff, to all of which plaintiff excepted.

[Instructions.]

The charge of the Court referred to was of con-

siderable length, and in it the jury were advised of

the theory of eminent domain and of the right of the

plaintiff to take the property in controversy, after

first fully compensating the owners. The jury were

further advised that the compensation to be paid was

the actual value of the property in September, 1909,

the date of the issuance of the summons, and that

the measure of the value at that time was what the

property would actually sell for in cash in the open

market. It was said that ''our estimates of the

value of property are very often influenced and

materially affected by our knowledge of the history

of the property and the conditions which it is prob-

able will exist in the very near future. Generally

speaking, you have a right, in fixing the value as of

a certain date, to take into consideration all of the

facts and circumstances in evidence which people

who are buying and selling land Avould take into con-

sideration in the private negotiations for the sale of

such lands, both the facts and cii^cmnstances which

would tend to bear down the price and the facts and
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circiunstances which would -tend to stimulate the

price But however far you wander in

your search for light, either in the history of the

property or its probable future, you must ever keep

before you the fact that your ultimate inquiry is,

what was this property worth and w^hat could it have

been sold for upon the market, what was its fair

cash value in September, 1909."

Thereupon it was explained that ordinarily, if it

appears that there is a market price for property,

evidence only of such market price is received, be-

cause that is the measure of the value, and the meas-

ure of the compensation \o be paid, but it was

[F. S. D.] further explained that in this case there

seemed to be a great deal of doubt, at least whether

there had been any sales of similar propert}' from

which it could be intelligently inferred what the

property was worth or what it would sell for. In

view of that doubt, other evidence as to the value of

the property, offered both by plaintiff and defend-

ants, was admitted, and it was repeatedly impressed

upon the jury that such evidence was material only

so far as it assisted them in finding the actual value

in September, 1909. The jury were further advised

that they were to consider certain evidence, the re-

ception of which had consumed a great deal of time,

relating to the possibilities of the use of the land for

reservoir purposes and the use of the water, and the

probabilities and possibilities as to the profitableness

of the use of the lands sought to be taken as a part

of an irrigation scheme. The jury were specifically

told that it would not be proper for them from such
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evidence to make a calculation as to how profitable

the scheme of the plaintiff was likely to be and award

to the defendants an amount based upon such calcu-

lations. Such method, it was said, would be entirely

too conjectural and too speculative, and the impro-

priety of such course was illustrated and empha-

sized. It was j)ointed out that there are a great

many elements which enter into the question whether

or not this project or any project contemplating the

use of the site for reservoir purposes would or would

not be profitable. "The evidence (it was said) is ad-

mitted because of the peculiar conditions surround-

ing this property. In other words, the Court must

make a virtue of necessity, and it appearing doubt-

ful whether or not the property has a market price

from which you could determine the actual or mar-

ket value of the lands, the evidence with regard to

all these \F. S. D.] physical conditions has been

permitted to go before you for the purpose of throw-

ing some light upon the general question of their

value, and not for the purpose of determining the

precise profits, if any, of the scheme. It may or

may not turn out to be profitable. If it turns out

to be unprofitable the defendants should still have

just compensation for their lands, which are being

taken for the reservoir site. You are to consider

all of that evidence, gentlemen, in this light: How
could men who owned these lands, and how would

contemplating ^^urchasers, men who had in mind the

promotion of an irrigation project of this kind, look

upon these features in fixing the price which they

would be willing to pay for the land? The owners
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would take into consideration all of these features

in a general way in fixing a price which they would

be willing to take for the lands. In other words,

these features, these facts, would have some influ-

ence upon contemplating purchasers, those who

wanted to buy, in fixing the price. If it were very

clear that a scheme of this kind would be highly

profitable, such facts would tend to stimulate the

amount which the owner of the land would ask for

his land and insist upon receiving before selling it,

and if, upon the other hand, it appeared to the pro-

moter that the project w^ould be highly profitable he

would doubtless be more liberal in the price which

he would be willing to pay. So, upon the other

hand, if the owner, in considering, in a general way,

all of these features, thought that it was ven- doubt-

ful whether the scheme would be profitable, he would

say to himself, perhaps unconsciously, 'I must take

less for my land,' and so, if a promoter, in looking

over the project, knowing all these facts which are

before you, should conclude that it was doubtful

whether the project would pay, he would naturally

[F. S. D.] say, 'I can't afford to pay a very high

price for these lands, and, if I must do so, I will sim-

ply abandon the project.' In considering all of this

evidence you are to try to put yourselves in the place

of the owner of the land and in the place of one who

contemplates purchasing it, and let these facts and

circumstances simply influence you in about the

same way that they would influence the owner and

the possible purchaser. I trust that I have made

myself clear in this respect. You are not to exclude
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from your consideration this evidence, you are to

take it all into consideration for the purpose not of

trying to determine definitely how profitable the

scheme will be and of awarding to the defendants a

part of those profits, or how unprofitable it will be,

and then say jou will not award them anything be-

cause it will not be profitable, but you are to con-

sider all of these facts and circumstances simply for

the purpose of enabling you to reach an intelligent

judgment as to what buyers and sellers would, in

negotiations upon the open market, conclude the

property was worth in September, 1909." [F. S. D.]

And thereupon within the time allowed by the

Court, and on the 23d day of July, 1910, the plaintiff

filed its petition for a new trial on the following

grounds

:

In the Circuit Court of the United States, for the

District of Idaho, Central Division.

WEISER VALLEY LAND & WATER COM-
PANY,

Plaintiff,

vs.

Colonel W. RYAN and FRANK D. RYAN,
Defendants.

Petition for a New Trial.

Comes now the above-named i3laintiff and peti-

tions this Honorable 'Court to grant a new trial in the

above-entitled action for the following causes mate-

rially affecting the substantial rights of your peti-

tioner :
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(1) Irregularities in the proceedings of the

Court, jury, or adverse party, or any order of the

Court, or abuse of discretion by which the losing

party was prevented from having a fair trial

;

(2) Misconduct of the jury;

(3) Accident or surprise which ordinary pru-

dence could not have guarded against

;

(4) Newly discovered evidence, material to the

petitioner, which it could not with reasonable dili-

gence have discovered and produced at the trial

;

(5) Excessive damages appearing to have been

given under the influence of passion or prejudice

;

(6) Insufficiency of the evidence to justify the

verdict

;

(T) That the verdict is against law;

(8) Errors in law occurring at the trial.

SPECIFICATIONS OF PARTICULARS IN

WHICH EVIDENCE IS INSUFFICIENT
TO JUSTIFY THE VERDICT.

(a) The evidence was insufficient to justify the

verdict in this: That there was no evidence before

the jury which placed the market or actual value of

the land sought to be appropriated at a higher price

than Twelve Dollars ($12.00) per acre.

(b) That there was no evidence before the jury

which would justify a verdict in excess of Twelve

Dollars ($12.00) per acre as the market or actual

value of the land sought to be appropriated.

(c) That the evidence offered by defendants as

to the value of the land for reservoir purposes did

not prove or establish, or tend to prove or establish,

either the market or actual value of the land on the
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4th day of September, 1909.

(d) That the evidence before the jury as to the

vahie of the land for reservoir purposes was too in-

definite, uncertain, speculative and problematical to

justify the verdict of Sixteen Thousand Dollars

($16,000.00), or any other sinii above Twelve Dollars

($12.00) per acre.

SPECIFICATION OF EREOR IN LAW OC-

CURRING AT THE TRIAL.
The Court erred in overruling the objection of

counsel for plaintiff to the following question asked

the witness Utter by counsel for defendants:

Q. What is the height, or approximately the

height, of that watershed? (referring to the water-

shed of Lost Creek), for the reason that the same

Avas irrelevant and immaterial.

The Court erred in overruling the objection of

plaintiff's counsel to the following question asked

the witness Utter:

Q. What depth of water can be impounded in

this Lost Valley by means of dam or other means

within your knowledge, there at that point? (refer-

ring to the reservoir site in controversy) for the rea-

son tliat the same was irrelevant and immaterial

and did not tend to establish the market or actual

value of the land.

The Court erred in not sustaining the motion of

plaintiff to strike out the answer of the witness Ut-

ter to the question last above stated for the reason

that the same was not responsive to the question,

said answer being as follows

:

A. The entire runoff of the drainage area could
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be impounded easily, and according to the estimate

made, my estimate made, it would require a dam

about eight feet high to hold it.

The Court erred in not sustaining the objection of

counsel for plaintiff to the following question asked

the witness Utter by defendants

:

Q. Have you made a calculation as to the quan-

tity of water that would make in impounding that

water to a depth of eighty feet?

—for the reason that the same was irrelevant and

immaterial and did not tend to prove the market or

actual value of the land.

The Court erred in not sustaining the objection

of counsel for plaintiff to the following question

asked the witness Utter:

Q. Give the jury an estimate, what, in your judg-

ment, from your knowledge of the facts and circum-

stances, topography of the country, and its needs,

there are in acres or sections, or any calculations in

which you desire to make it of lands susceptible of

irrigation from this reservoir w^hich had not thereto-

fore received water from other irrigation systems.

—for the reason that the same was irrelevant and

immaterial and the witness was not qualified to

give an intelligent or definite estimate concerning

the matters embraced in the question.

The Court erred in permitting the witness Utter

to answer the following question

:

Q. Do you know what is the demand of water

service in Washington County, Idaho, per acre of

land, measured in acre-feet*? I mean, starting from

the resei*voir, counting and allowing for all wastage
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and evaporation that may happen in transit to the

lands.

—for the reason that the witness had not shown him-

self competent to testify intelligent!}^ or definitely

concerning such matters and for the further reason

that it was irrelevant and immaterial and did not

tend to prove the actual or market value of the land.

The 'Court erred in permitting the witness Ryan to

answer the following question over the objection of

counsel for plaintiff:

Q. What were the general climatic conditions of

that basin the years that you were there? (refer-

ring to the basin included in the reservoir site in

controversy) for the reason that the same was im-

material and irrelevant and did not tend to prove

the actual or market value (Tf the land.

The Court erred in not sustaining the objection

of counsel for plaintiff to the following question

asked the witness Macey

:

Q. The appropriations made for this storage

reservoir are being used by your company (mean-

ing plaintiff) for the purpose of substitution, are

they not ?

—for the reason that the same was irrelevant and

immaterial and did not tend to prove the actual or

market value of the land in controversy.

The Court erred in not sustaining the objection

of counsel for plaintiff to the following question

asked the witness Baker

:

Q. What percentage of loss would you figure and

what quantity of water would 3"ou calculate would

be produced from the melting or from the gathering
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and holding of that quantity of precipitation during

those months?

—for the reason that the witness had not shown

himself qualified to testify concerning such matters

and for the further reason that the same was irrele-

vant and immaterial.

The Court erred in not sustaining the objection

of counsel for plaintiff to the following question

asked the witness Baker:

Q. And the profits that would be made upon the

investment? (referring to the profits that would be

made from and irrigation system utilizing the reser-

voir site in controversy.)

—for the reason that the same was irrelevant and

immaterial and was not the proper basis or rule for

determining the actual or market value of the land

in controversy.

The Court erred in not sustaining the motion of

counsel for plaintiff to strike out the testimony of

the wdtness Baker for the reason that the same was

incompetent, irrelevant and immaterial and did not

tend to prove the actual or market value of the land

in controversy, and was too speculative, indefinite

and uncertain to serve as the basis for a verdict or

to justify a verdict thereon.

The Court erred in permitting the witness Wood
to testify as to the value of the land in controversy

over the objection of counsel for plaintiff for the rea-

son that the witness had not shown himself qualified

to testify concerning such matters and for the fur-

ther reason that his testimony concerning values

was based upon probabilities and facts so uncertain
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and indefinite that no intelligent answer could bo

based thereon and the same did not tend to prove

the actual or market value of the land and was too

uncertain and problematical to serve as the basis of

a verdict.

The Court erred in not sustaining the objection

of counsel for plaintiff to the following question

asked the witness Burke:

Q. You may state what value, in your oj^inion,

the land (meaning defendant's land) had on that day

(meaning September 4th, 1909).

—for the reason that the witness had not shown

himself qualified to testify as to the actual or market

value of the land and for the reason that it appeared

from his examination and from his previous testi-

mony that his answer would be based upon elements

or facts so uncertain, indefinite, speculative and

problematical that any value which the witness

might fix would not prove or tend to prove the ac-

tual or market value of the land.

The Court erred in sustaining the objection for

counsel for defendants in the introduction by plain-

tiff of the deed from Marshall S. Dickerson to the

Butterfield Live Stock Company, Ltd., dated Janu-

ary 2d, 1906, showing the consideration paid on that

date for other lands embraced in the reservoir in

controversy, for the reason that said exhibit and

deed tended to prove the actual and market value of

the land in controversy.

The petition and ai)plication will be based upon

the pleadings and papers on file and upon "the Min-

utes of the Court," including not only the clerk's
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minutes, and any notes and memoranda which may
have been kept by the Judge, but also the reporter's

transcript of his shoi*thand notes, and upon the affi-

davits of Sherman M. Cof&n and J. G. Breckenridge,

which are filed herewith.

Wherefore, your petitioner prays that a new trial

may be granted herein and that the verdict and judg-

ment heretofore rendered, filed and entered in this

cause, may be set aside.

And your petitioner will ever so pray.

EICHARDS & HAGA,
Attorneys for Petitioner.

The affidavit of Sherman M. Coffin, referred to in

the foregoing petition, was duly entitled in the above

cause and read as follow^s

:

[Affidavit of Sherman M. Coffin.]

[Title of Court and Cause.]

"State of Idaho,

County of Ada,—ss.

Sherman M. Coffin, being first duly sw^orn accord-

ing to laW' , upon his oath, deposes and says : That he

was a member and foreman of the trial jury which

rendered the verdict in the above-entitled cause on

the 24th day of June, A. D. 1910, awarding defend-

ants damages in the sum of $16,000 as the value of

their land sought to be appropriated by plaintiff for

a reservoir site. That this affiant arrived at the

amount so aw^arded defendants in the manner here-

inafter stated, as did also the other members of said

jury as this affiant verily believes from the discus-

sions had before agreeing upon a verdict. We based
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the damagos awarded upon the probability of plain-

tiff being able to sell water from the reservoir in-

volved in said controversy to 2,000 acres of land in

the vicinity of the town of Weiser, Washington

County, Idaho, at the price of $50.00 per acre, which

would bring a gross inoome of $100,000. We allowed

plaintiff $50,000 of said income as the cost of con-

structing said reservoir and for financing and other

expenses and annual profits. We valued the dam
site owned by plaintiff at $25,000, thus leaving $25,-

000 as the value of the land in the reservoir site, of

which reservoir site the defendants owned sixty-four

(61) per cent. We therefore aw^arded the defend-,

ants damages to the amount of sixty-four (64) per

cent of the estimated value of the reservoir site and

this amounted to $16,000.

Further this affiant sayeth not.

SHERMAN M. COFFIN.

Subscribed and sworn to before me, this 22d day

of July, 1910.

[Seal] OLIVER O. HAGA,
Notary Public."

The affidavit of J. G. Breckenridge, referred to

in the foregoing petition for a new trial, was duly

entitled in said cause and read as follows

:

[Affidavit of J. G. Breckenridge.]

[Title of Court and Cause.]

'* State of Idaho,

County of Ada,—ss.

J. G. Breckenridge, being first duly sworn accord-

ing to law, upon his oath, deposes and says : That he
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was a member of the trial jury which rendered the

verdict in the above-entitled cause on the 24th day

of June, A. D. 1910, awarding defendants damages in

the sum of $16,000 as the value of their land sought

to be appropriated by the plaintiff for a reservoir

site. That this affiant has read the facts set forth

in the affidavit of Sheiinan M. Coffin in the above-

entitled cause made on the 22d day of July, 1910, and

such facts show the methods by which this affiant

and, as this affiant verily believes, the other members

of such jury arrived at the amount so awarded de-

fendants, and not otherwise.

Further this affiant sayeth not.

J. G. BRBCKENRIDGE.

Subscribed and sw^orn to before me, this 23d day of

July, 1910.

[Seal] L. W. THRAILKILL,
Notary Public."

After consideration of said petition, the Cfourt

overruled the same on the 12th day of September,

1910, to which ruling of the Court plaintiff excepted.

And thereupon, counsel for defendants consenting

thereto, the Court ordered that plaintiff have sixty

days from said date in which to prepare, serve and

file its Bill of Exceptions.

And now, in furtherance of justice and that right

may be done, the said plaintiff presents the forego-

ing as its Bill of Exceptions to the action of the

Court in the various particulars therein set out, and

prays that the same may be settled and allowed, and

signed, sealed and certified by the Judge and made a
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part of the record in said cause.

RICHARDS & HAGA,
Attorneys for Plaintiff,

Residence, Boise, Idaho.

Received a copy of the above Bill of Exceptions,

this second day of November, 1910.

LOT L. FELTHAM,
J. C. JOHNSTON,

Attorneys for Defendants, Ryan.

In the Circuit Court of the United States for the

District of Idalio, Central Division.

WEISER VALLEY LAND & WATER COM-
PANY,

Plaintiff,

vs.

Colonel W. RYAN and FRANK D. RYAN,
Defendants.

Order Settling Bill of Exceptions.

This cause, ha™ig been brought on regularly be-

fore the Court on this 27th day of December, 1910,

upon the application of plaintiff for the settling and

certifying of its proposed Bill of ExceiDtions lately

filed herein, and the time for such settling and cer-

tifying of said Bill of Exceptions having been duly

extended by orders of the Court and by the stipu-

lations of the parties until and including this date,

and the parties having agreed in respect to all of

defendants' proposed amendments to said proposed

Bill of Exceptions, and all of said amendments, so

far as insisted upon by the defendants, having been
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embodied in said proposed Bill of Exceptions as

originally filed, by amendment thereof;

Now, therefore, upon motion of Messrs. Richards

& Haga, attorneys for plaintiff, it is ordered that

said proposed Bill of Exceptions heretofore filed by

the plaintiff in this cause as the same now stands,

amended as aforesaid, be and it hereby is settled

as the true Bill of Exceptions in this cause, and that

the same, as so settled, be now and here certified ac-

cordingly by the undersigned, the Judge of this

Court, who presided at the trial of this cause, and

that said Bill of Exceptions, when so certified be

filed by the Clerk and made a part of the record of

said cause.

FRANK S. DIETRICH,
Judge.

[Endorsed] : Piled December 27th, 1910. A. L.

Richardson, Clerk.

In the Circuit Court of the United States for the

District of Idalio, Central Division.

AT LAW.

WEISER VALLEY LAND & WATER COM-
PANY (a Corporation),

Plaintiff,

vs.

Col. W. RYAN and FRANK D. RYAN,
Defendants.

Petition for Writ of Error.

Comes now the above-named plaintiff, Weiser Val-

ley Land & Water Company, by its attorneys, Messrs.
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Eichards & Haga, and complains that in the record

and proceedings had in said cause, and also in the

verdict of the jury and the judgment entered on the

24th day of June, 1910, in the above-entitled cause,

against this plaintiff certain errors were committed

to the great damage and prejudice of your petitioner,

all of which will more in detail appear from the As-

signment of Errors which is filed with this petition,

and by the record in said cause.

Wherefore, your petitioner prays that a Writ of

Errors may issue in this behalf out of the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, for the correction of the errors so complained

of, and for an order fixing the amount of the bond

for a supersedeas in said cause, and for such other

orders and process as may cause the errors com-

plained of to be corrected by the said United States

Circuit Court of Appeals for the Ninth Circuit.

And your petitioner will ever pray.

Dated this 3d day of January, 1911.

EICHARDS & HAGA,
Attorneys for Plaintiff.

Service of foregoing petition and receipt of copy

thereof admitted this 3d day of January, 1911.

LOT L. FELTHAM, and

J. C. JOHNSTON,
Of Counsel for Defendants.

[Endorsed] : Filed Jan. 3, 1911. A. L. Eichard-

son, Clerk.
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In the Circuit Court of the United States for the

District of Idaho, Central Division.

AT LAW.

WEISER VALLEY LAND & WATER COM-
PANY,

Plaintiff,

vs.

Colonel W. RYAN and PRANK D. RYAIN,

Defendants.

Assignment of Errors.

Comes now, the plaintiff, the said Weiser Valley

Land & Water Company, and in connection with its

Petition for a Writ of Error, files the following As-

signment of Errors upon which it will rely upon its

prosecution of the Writ of ETror in the above-en-

titled cause, and said plaintiff respectfully submits

that in the record, proceedings, verdict of the jury,

and judgment of the Court in the above-entitled

cause, there is manifest error in this, to wit

:

I.

The Court erred in the admission of evidence of-

fered by the defendants in the following instances;

First. The Court erred in permitting the witness

D. A. Utter, over the objection of counsel for plain-

tiff, to testify concerning the following matters, and
in substance as follows:

(a) "The height of the watershed, as compared
with the level in Lost Basin Valley, is approximately

about fifteen hundred feet above, that is, the high-

est."
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(b) "The entire runoff of the drainage area could

be impounded easily by means of the dam con-

structed at that point."

(c) "I have made calculations as to the quantity

of water that would make in impounding that water

to the depth of eighty feet. I estimated about sixty

thousand acre-feet."

(d) '*I am familiar with the lands lying along

and adjacent to the Weiser River in Washington

Count}^, Idaho ; they were lands capable of irrigation

from the Weiser River, September 4th, 1909, lying

along or adjacent to the Weiser River, susceptible

of irrigation from' water stored in Lost Valley Basin,

that had not as yet, received water for the purpose

of irrigation. * ^ * They are in the Council

Valley, the Salubria Valley, the valley around about

Cambridge, the valley back of Midvale; there are

some lands there that could be reached and some

lands up along what is called Goodrich Creek that

could be reached, and then there is land above

Weiser. * * * j could give the jury an estimate

of the quantities, the areas, of those lands that would

be susceptible of irrigation from waters from the

Lost Creek reservoir."

(e) "Now, gentlemen of the jury, in making this

estimate (of the number of acres that could be ir-

rigated from the reservoir in question) it will seem

to you to be of wide range, but I am giving it to you

as square as you would get it yourselves. This range

would be from twelve to twenty-five thousand acres

;

somewhere between those sums, those amounts."

Second. The Court erred in permitting the wit-
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ness D. A. Utter, over the objection of counsel for

plaintiff, to testify concerning

:

(a) The amount of snowfall in the Lost Valley

Basin or in the vicinity thereof

;

(b) The amount of water that could be stored in

the reservoir proposed to be constructed

;

(c) The amount of land that could be reclaimed

therefrom situated at various places and at great dis-

tances from said reservoir; and,

(d) The amount of water required per acre for

the proper irrigation of land in Washington County.

Third. The Court erred in permitting the witness

G. R. Baker, over the objection of counsel for plain-

tiff, to testify concerning the following matters and

in substance as follows

:

(a) '^I have considered the cost of material, the

cost of freighting in my estimate of the dam, and the

yardage there will be in it. The amount of cement

and timber and earth, and all those things and how

far they have to be hauled. I couldn't say anything

about the distribution system; that is the basis of

fixing the value of forty thousand for that land."

(b) "From my observations (made in June,

1910), I feel intelligent enough with regard to the

situation, to say what I would be willing to pay. I

think I would be willing now to make a hona fide

offer for those lands. I feel intelligent enough in re-

gard to it to do that, considering conditions there."

Fourth. The Court erred in overruling the ob-

jection of counsel for plaintiff to the following ques-

tion asked of the witness G. R. Baker by counsel for

defendant: "Q. Now, what in your opinion was the
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value of those lands at that time (meaning Septem-

ber 4th, 1909)?" for the reason that the witness

had not shown himself qualified to answer said ques-

tion, and for the further reason that it appeared

from the testimony of the witness that the valuation

Avhich the witness would give in answer to said ques-

tion, would be based upon a false basis, and that the

witness would take into consideration matters not

permitted under the law.

Fifth. The Court erred in permitting the witness

G. R. Baker to testify over the objection of counsel

for plaintiff, concerning:

(a) The future profits that could be made by the

construction of a reservoir in Lost Valley Basin;

(b) The probable cost of constructing such reser-

voir.

(c) The number of acres of land that could

probably be reclaimed therefrom

;

(d) The price per acre which the owners of such

lands could afford to pay for water from said reser-

voir for irrigation purposes; and,

(c) The probable cost of constructing a distri-

bution system and the necessary canals and other

structures to distribute to the place of intended use

the waters which could be stored in said reservoir.

Sixth. The Court erred in overruling and deny-

ing the motion of counsel for plaintiff to strike out

the testimony of the witness C R. Baker as to the

value of the land of defendants included in the reser-

voir site, for the reason that the same was incom-

petent under the rule for determining such value.

Seventh. The Court erred in overruling the ob-



vs. Colonel W. Ryan et dl. 167

jection of counsel for plaintiff to the following ques-

tion asked of the witness Robert J. Wood by coun-

sel for defendants: *'Q. You may state what that

actual value (of the land of defendants) was at that

time (September 4th, 1909) in view of all the pur-

poses and uses to which said lands were naturally

adapted," for the reason that the said witness had

not shown himself qualified to answer said question,

and for the further reason that it appeared from the

testimony of the witness that the valuation which he

was about to place upon said land would be based

upon the consideration of elements and matters

which the law did not permit to be taken into consid-

eration in determining such value.

Eight. The Court erred in permitting the witness

Eobert J. Wood, over the objection of counsel for

plaintiff, to testify concerning:

(a) The future profits that could be made by the

constriction of a reservoir in Lost Valley Basin

;

(b) The probable cost of constructing such reser-

voir
;

(c) The number of acres of land that could prob-

ably be reclaimed therefrom;

(d) The price per acre which the owners of such

lands could afford to pay for water from said reser-

voir for irrigation purposes ; and,

(e) The probable cost of constructing a distri-

bution system and the necessary canals and other

structures to distribute to the place of intended use

the waters which could be stored in said reservoir.

Ninth. The Court erred in overruling the objec-

tion of counsel for plaintiff to the following question
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asked the witness J. T. Burke by counsel for defend-

ants :
" Q. You may state what value, in your opin-

ion, the land had on that day," for the reason that

it appeared from the testimony of the witness that

he was not qualified to express an opinion concern-

ing that matter, and for the further reason that the

proper foundation had not been laid for such testi-

mony.

Tenth. The Court erred in permitting the witness

J. T. Burke, over the objection of counsel for plain-

tiff, to testify concerning:

(a) The future profits that could be made by the

construction of a reservoir in Lost Valley Basin

;

(b) The probable cost of constructing such reser-

voir;

(c) The number of acres of land that could

probably be reclaimed therefrom

;

(d) The price per acre which the owners of such

lands could afford to pay for water from said reser-

voir for irrigation purposes

;

(e) The probable cost of constructing a distri-

bution system and the necessary canals and other

structures to distribute to the place of intended use

the waters which could be stored in said reservoir;

and,

(f) The relative cost of constructing a reservoir

in Lost Valley and other reservoirs mentioned by the

witness, and the relative cost per acre of water from

reservoirs mentioned by the witness.

II.

The Court erred in overruling and denying plain-

tiff 's motion for a new trial in said cause.
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III.

The Court erred in entering a personal judgment

against the plaintiff on the verdict of the jury.

IV.

The Court erred in entering a final judgment

against plaintiff for the full amount of the verdict

of the jury, with interest thereon from September

4th, 1909, at the rate of seven per cent (7%) per

annum.

V.

That the judgment is contrary to law.

Wherefore, for this and other manifest errors ap-

pearing in the record, the said Weiser Valley Land

& Water Company, plaintiff, prays that the judg-

ment of the said Circuit Court may be reversed and

set aside, and held for naught, and that the said Cir-

cuit Court be directed to grant a new trial of said

cause.

RICHARDS & HAGA,
Attorneys for Plaintiff, Office and Residence, Boise,

Idaho.

Service of foregoing Assignment of Errors and

receipt of copy thereof, admitted this 3d da}^ of

January, 1911.

LOT L. FELTHAM, and

J. C. JOHNSTON,
Of Counsel for Defendants.

[Endorsed] : Filed Jan. 3, 1911. A. L. Richard-

son, Clerk.
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In the Circuit Court of the United States for the

District of Idaho, Central Division.

AT LAW.

WEISER VALLEY LAND & WATER COM-
PANY (a Corporation),

Plaintiff,

vs.

Col. W. RYAN and FRANK D. RYAN.
Defendants.

Order Allowing Writ of Error.

This 3d day of January, 1911, came the plaintiff,

by its attorneys, Messrs. Richards & Haga, and filed

herein and presented to the Court its petition, pray-

ing for the allowance of a Writ of Error and Assign-

ment of Errors intended to be urged by it, pray-

ing also, that a transcript of the record and proceed-

ings and papers upon which the judgment herein was

rendered, and the Bill of Exceptions heretofore al-

lowed herein, duly authenticated, may be sent to the

United States Circuit Court of Appeals for the

Ninth Judicial Circuit, and that such other and fur-

ther proceedings may be had as may be proper in the

premises.

On consideration hereof, the Court does allow the

Writ of Error upon the plaintiff giving bond accord-

ing to law, in the sum of Five Hundred Dollars

($500.00).

FRANK S. DIETRICH,
Judge.
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[Endorsed] : Filed Jan. 3d, 1911. A. L. Richard-

son, Clerk.

In the Circuit Court of the United States, for the

District of Idaho, Central Division.

AT LAW.

WEISER VALLEY LAND & WATER COM-

PANY,
Plaintiff,

vs.

Colonel W. RYAN and FRANK D. RYAN,
Defendants.

Bond [on Writ of Error].

Know All Men by These Presents, That we,

Weiser Valley Land & Water Company, as princi-

pal, and Fidelity & Deposit Company of Maryland,

as surety, are held and firmly bound unto the defend-

ants in error. Colonel W. Ryan and Frank D. Ryan,

in the full and just sum of Five Hundred Dollars

($500.00) to be paid to the said defendants, Colonel

W. Ryan and Frank D. Ryan, their heirs, executors

or administrators, to which payment well and truly

to be made, we bind ourselves, our and each of our

successors and assigns, jointly and severally, firmly

by these presents;

Whereas, the above-named plaintiff in error,

Weiser Valley Land & Water Company, has sued

out a Writ of Error to the United States Circuit

Court of Appeals for the Ninth Circuit, to reverse

the judgment in the above-entitled cause by the Cir-

cuit Court of the United States for the District of
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Idaho, Central Division;

Now, therefore, the condition of this obligation is

such, that if the above-named plaintiff in error,

Weiser Valley Land & Water Company, shall prose-

cute said Writ of Error to effect and answer all costs

if it fail to make its said plea good, then the above

obligation to be void; otherwise, to remain in full

force and virtue.

In witness whereof, the said Weiser Valley Land

& Water Company has caused its name to be sub-

scribed and its corporate seal affixed, and the said

Fidelity & Deposit Company of Maryland has caused

its name to be hereunto subscribed by its attorney in

fact thereunto duly authorized by its Board of

Directors and its corporate seal affixed, this

day of January, 1911.

WEISEE VALLEY LAND & WATER
COMPANY, [Sea]

By P. K. MACEY,
Secretary.

FIDELITY & DEPOSIT COMPANY OF
MARYLAND, [Seal]

By FRANK T. WYMAN,
Its Attorney in Fact.

Attested and sealed

:

By WALTER S. BRUCE,
Greneral Agent.

Approved

:

By FRANK S. DIETRICB,
District Judge.

[Endorsed] : Filed Jan. 4th, 1911. A. L. Richard-

son, Clerk.
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[Order Directing Transmission of Exhibits to Ap-

pellate Court.]

In the Circuit Court of the United States for the

District of Idaho, Central Division.

WEISER VALLEY LAND & WATER COM
PANY (a Corporation),

Plaintiff,

vs.

Colonel W. RYAN and FRANK D. RYAN,
Defendants.

It appearing necessary and proper that the orig-

inal maps and plats introduced as exhibits on the

trial of the above-entitled cause, or attached to any

of the pleadings or papers filed in said cause and

that other original papers and exhibits filed in said

cause, should be available for inspection by the

United States Circuit Court of Appeals for this Cir-

cuit, it is therefore ordered that all maps, plats, and

Defendant's Exhibit ^'E" on file with the Clerk of

this Court in the above-entitled cause be sent to the

Clerk of the United States Circuit Court of Appeals

at San Francisco, California, for the inspection of

said Court and the Judges thereof, and for considera-

tion in connection with the transcript of the proceed-

ings; said maps, plats, and exhibits upon the final

determination of said cause in said Circuit Court of

Appeals to be returned to the Clerk of this Court.

Dated this 5th day of Januaiy, 1911.

PRANK S. DIETRICH,
District Judge, Presiding in the Circuit Court.
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[Endorsed] : Filed Jan. 5, 1911. A. L. Richard-

son, Clerk.

[Writ of Error (Original).]

UNITED STATES OF AMERICA —ss.

The President of the United States, to the Honor-

able, the Judge of the Circuit Court of the

United States for the District of Idaho, Greet-

ing:

Because in the record and proceedings, as also in

the rendition of the judgment of a plea which is in

the said Circuit Court before you, or some of j^ou,

between Weiser Valley Land & Water Company, a

corporation, plaintiff in error, and Colonel W. Ryan
and Frank D. Ryan, defendants in error, a manifest

error hath happened, to the great damage of the

said Weiser Vallej^ Land & Water Company, plain-

tiff in error, as hy its complaint appears.

We, being willing that error, if any hath been,

should be duly corrected, and full and speedy justice

done to the parties aforesaid in this behalf, do com-

mand you, if judgment be therein given, that then

under your seal, distinctly and openly you send the

record and proceedings aforesaid, with all things

concerning the same, to the United States Circuit

Court of Appeals for the Ninth Circuit, together

with this writ, so that you have the same at the City

of San Francisco, in the State of California, within

thirty days from the date hereof, that the record

and proceedings aforesaid being inspected, the said

Circuit Court of Appeals may cause further to be

done therein to correct that error, what of right,
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according to the laws and customs of the United

States, should be done.

Witness, the Honorable EDWARD D. WHITE,
Chief Justice of the Supreme Court of the United

States, the fourth day of January in the year of our

Lord one thousand nine hundred and eleven.

[Seal] A. L. RICHARDSON,
Clerk of the United States Circuit Court for the

Ninth Circuit, District of Idaho.

Allowed by

:

FRANK S. DIETRICH, .

District Judge.

Service of foregoing Writ and receipt of copy

thereof admitted this 4th day of January, 1911.

LOT L. FELTHAM,
J. C. JOHNSTON,

Attys. for Defendants in Error.

[Endorsed] : At law. No. 321. In the Circuit

Court of the United States, for the District of Idaho,

Central Division. Weiser Valley Land & Water

Company, plaintiff, vs. Colonel W. Ryan and Frank

D. Ryan, defendants. Writ of Error. Filed Jan.

5th, 1911. A. L. Richardson, Clerk. Richards &
Haga, Attorneys for plaintiff, residence, Boise,

Idaho. Lot L. Feltham and F. D. Ryan, residing

at Weiser, Idaho, J. C. Johnston, residing at Boise,

Idaho, attorneys for defendants.
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Citation [Original].

THE UNITED STATES OF AMERICA,--ss.

To the President of tlie United States to Colonel W.
Ryan and Frank D. Ryan, Greetings:

You are hereby cited and admonished to be and

appear at the United States Circuit Court of Ap-

peals for the Ninth Circuit, to be held at the City

of San Francisco, in the State of California, within

thirty days from the date of this Writ, pursuant to

a Writ of Error filed in the Clerk's office of the

Circuit Court of the United States for the District

of Idaho, Central Division, wherein the Weiser Val-

ley Land & Water Compam^, a corporation, is j)lain-

tiff and you are defendants in error, and to show

cause, if any there be, why the judgment in the said

Writ of Error mentioned, should not be corrected,

and speedy justice should not be done to the parties

in that behalf.

Witness, the Honorable EDWARD D. WHITE,
Chief Justice of the Supreme Court of the United

States of America, this 4th day of January, A. D.,

1911, and of the Independence of the United States

the One Hundred and Thirty-fifth.

FRANK S. DIETRICH,
United States District Judge, Presiding in the Cir-

cuit Court.

[Seal] Attest

:

A. L. RICHARDSON,
Clerk.
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United States of America,

District of Idaho,—ss.

I, the undersigned, attorney of record for Colonel

W. Ryan and Frank D. Ryan, defendants in error

in the above-entitled cause, hereby acknowledge

due service of the above citation.

Dated this 4th day of January, 1911.

LOT L. FELTHAM and

J. C. JOHNSTON,
Attorney for Defendants in Error.

Residence and Postoffice address : Boise, Idaho.

[Endorsed] : At Law. No. 321. In the Circuit

Court of the United States, for the District of

Idaho, Central Division. Weiser Valley Land &

Water Company, plaintiff, vs. Colonel W. Ryan and

Frank D. Ryan, defendants. Citation. Filed Jan.

5, 1911. A. L. Richardson, Clerk. Richards &
Haga, Attorneys for Plaintiff. Residence, Boise,

Idaho. Lot L. Feltham and F. D. Ryan, residing at

Weiser, Idaho, J. C. Johnston, residing at Boise

Idaho, Attorneys for Defendants.

Return to Writ of Error.

And thereupon it is ordered by the Court that the

foregoing transcript of the record and proceedings

in the cause aforesaid, together with all things there-

unto relating, be transmitted to the said United

States Circuit Court of Appeals for the Ninth Cir-

cuit, and the same is transmitted accordingly.

[Seal] Attest: A. L. RICHARDSON,
Clerk.
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[Certificate of Clerk U. S. Circuit Court to Record,

etc.]

In the United States Circuit Court, Ninth Judicial

Circuit, District of Idaho.

WEISER VALLEY LAND & WATEiR COM-
PANY,

Plaintiff in Error,

vs.

Colonel W. RYAN and FRANK D. RYAN,
Defendants in Error.

I, A. L. Ricliardson, Clerk of the Circuit Court of

the United States for the District of Idaho, do

hereby certify the foregoing transcript of pages

numbered from 1 to 237 inclusive, to be full, true

and correct copies of the pleadings and proceedings

in the above-entitled cause, except Plaintiff's Ex-

hibit "A," Plaintife's Exhibit "!'' and Defendants'

Exhibit "E" and that the same together constitute

the transcript of the record and return to the an-

nexed writ of error.

I further certify that the cost of the record herein

amounts to the sum of $1M.30, and that the same

has been paid by the plaintiff in error.

Witness my hand and the seal of said Circuit

Court af&xed at Boise, Idaho, this 7th day of Janu-

ary, 1911.

[Seal] A. L. RICHARDSON,
Clerk.
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[Endorsed]: No. 1942. United States Circuit

Court of Appeals for the Ninth Circuit. The Weiser

Valley Land & Water Company (a Corporation),

Plaintiif in Error, vs. Colonel W. Ryan and Frank

D. Ryan, Defendants in Error. Transcript of Rec-

ord. Upon Writ of Error to the United States

Circuit Court for the District of Idaho.

Filed January 16, 1911.

F. D. MONCKTON,
Clerk.
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United States Circuit Court of Appeals
FOR THE NINTH CIRCUIT

WEISER VALLEY LAND & WATER
COMPANY, a Corporation,

Plaintiff in Error,

vs.

COLONEL W. RYAN and FRANK D.

RYAN,

Defendants in Error.

BRIEF OF PLAINTIFF IN ERROR

Upon Writ of Error to the United States Circuit Court for

the District of Idaho.

STATEMENT OF CASE.

This action was brought by plaintiff in error to condemn

as ri^ht of way for reservoir site, the lands of defendants

in error described in the complaint.

Unon trial of the case the Court permitted defendants,

ove-^ the objection and exceptions of plaintiff, to introduce

evidence as to the probable profits that would accrue to

r>laintiff from the construction of the reservoir, and as to

the probable cost of such reservoir, and the orobable amount
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of water that could probably be stored therein, and the price

at which such water could probably be sold to water users

for the irrigation of lands situated seventy-five miles or more

from such reservoir, and the probable cost of building canals,

flumes, and other structures required to conduct said water

from the reservoir to the lands situated as aforesaid, to all

of which testimony plaintiff objected and exceptions were

taken to the rulings of the Court thereon.

The jury returned a verdict assessing the damages to

defendants at $16,000.00 or $50.00 per acre for the land

taken, to-wit : Three hundred and twenty (320) acres.

The evidence introduced by plaintiff showed that the

land had a market value of from $8.00 to $12.00 per acre,

and that defendants had offered to sell the land shortly be-

fore the action was commenced at $3,000.00 per claim of

one hundred and sixty (160) acres.

The record in this Court contains affidavits, used in con-

nection with the petition for a new trial, from two of the

jurors, in which it is stated: "We based the damages

awarded upon the probability of plaintiff being able to sell

water from the reservoir involved in said controversy to

2,000 acres of land in the vicinity of the town of Weiser,

Washington County, Idaho, at the price of $50.00 per acre,

which would bring a gross income of $100 000.00. We al-

lowed plaintiff $50,000.00 of said income as the cost of con •

structing said reservoir and for financing and other ex-

penses and annual profits. We valued the dam site owneHI

by plaintiff at $25,000.00, thus leaving $25.000.00 as the

value of the land in the reservoir site of which reservri -

site the defendants owned sixtv-four (64) rer zen"-. We,



therefore, awarded the defendants damages to the amount

of sixty-four (64) per cent of the estimated value of the

reservoir site, and this amounted to $16,000.00." (Tr. 157-

159).

Plaintiff in error contends that the Court erred in ad-

mitting testimony of the kind heretofore mentioned as it

simply misled the jury and did not tend to prove the mar-

ket or actual value of the land.

The evidence admitted by the Court over the objections

and exceptions of i-laintiff in error related to mere possible

or imaginary uses and to speculative schemes requiring the

exrenliture of vast sums of money. Such testimony did

not tend to prove the market or actual value of the property

?t the time the ac^^ion was commenced, but the effect of it

^^'as to e«tab]i«h a conjectural value in the future, based

upon noss'ble orofits that migh^" be derived by a large irri-

"ation scheire. ^^he est and feasibility of which was mere

conjecture. That such evidence misled the jury clearly ap-

pears f-rom the verdict, and from the affidavits of the jurors

f^und in the record. The Court entered a personal judg-

ment against plaintiff in error with interest thereon from

the commencement of the action.

T^he action was brought here on writ of error for a re-

view ^f the many errors which the trial Court committed

in the admission of evidence, and for errors in the judg-

ment entered upon the verdict of the jury.

SPECIFICATION OF ERRORS.

T^la^'ntiff in error s'^ecifies and assigns the following er-



rors on appeal :

I.

The Court erred in the admission of evidence offered by

the defendants 'in error in the following particulars

:

First. The Court erred in permitting the witness D. A.

Utter, over the objection of counsel for plaintiff to testify

concerning the following matters, and in substance as fol-

lows:

(a) "The height of the watershed, as compared with the

level in Lost Basin Valley, is approximately about fifteen

hundred feet above, that is, the highest." (Tr. p. 58).

(b) "The entire runoff of the dramage area could be

impounded easily by means of the dam constructed at that

point." (Tr. p. 59).

(c) "I .have made calculations as to the quantHv o"^'

water that would make in impounding that water to the

depth of eighty feet. I estimated about sixty thoiisan"^

acre-feet" (Tr. p. 60).

(d) "I am familiar with the lands lyino: along and ad-

jacent to the Weiser River in Washington County, Idaho:

they were lands capable of irrigation from the We'^^r

River, September 4th, 1909. lying along or adjacent to the

Weiser River, susceptible of irrigation from water stored

in Lost Valley Basin, that had not as yet received water for

the purpose of irrigation. * * * They are in the Coun-

cil Valley, the Salubria Valley, the valley around about C-^^

bridge, the valley back of Midvale: there are some hnd^?

there that could be reached and some lands up along v.'hat '?

called Goodrich Creek that c^uld be reached, and ''^hen ^he^e



is land above Weiser. * * * i could give the jury an

estimate of the quantities, the areas, of those lands that

would be susceptible of irrigation from waters from the Lost

Creek reservoir." (Tr. 66. 61-63).

(e) "Now, gentlemen of the jury, in making this esti-

mate (of the number of acres that could be irrigated from

the reservoir in question) it will seem to you to be of wide

range, but I am giving it to you as square as you would

get it yourselves. This range would be from twelve to twen-

ty-five thousand acres; somewhere between those sums,

those amounts." (Tr. p. 65).

Second. The Court erred in permitting the witness D.

A. Utter, over the objection of counsel for plaintiff, to testi-

fy concerning:

(a) The amount of snowfall in the Lost Valley Basin

or in the vicinity thereof. (Tr. pp. 65-66) ;

(b) The amount of water that could be stored in the res-

ervoir proposed to be constructed (Tr. p. 60) ;

(c) The amount of land that could be reclaimed there-

from, situated at various places and at great distances from

said reservoir; and (Tr. pp. 62-66)

(d) The amount of water required per acre for the

proper irrigation of land in Washington County. (Tr. pp.

67-68).

Third. The Court erred in permitting the witness G. R.

Baker, over the objection of counsel for plaintiff, to testify

concerning the following matters and in substance as fol-

lows:

(a) "I have consklered the cost of material, the cost



of freighting in my estimate of the dam, and the yardage

there will be in it. The amount of cement and timber and

earth, and all those things and how far they have to be

hauled. I couldn't say anything about the distribution sys-

tem ; that is the basis of fixing the value of forty thousand

for that land." (Tr. p. 81).

(b) From my observations (made in June, 1910), I feel

intelligent enough with regard to the situation to say what

I would be willing to pay. I think I would be willing now

to make a bona fide offer for those lands. I feel intelligent

enough in regard to it to do that, considering conditions

there." (Tr. p 77).

Fourth. The Court erred in overruling the objection of

counsel for the plaintiff to the following question asked

of the witness G. R. Baker by counsel for defendant: "Q.

Now, what in your opinion was the value of those lands at

tnat time (meaning September 4th, 1909) ? (Tr. p. 76), for

the reason that the witness had not shown himself qualified

to answer said question, and for the further reason that it

appeared from the testimony of the witness that the valu-

ation which the witness would give in answer to saifi ques-

tion would be based upon a false basis, and that the witness

would take into consideration matters not permitted under

the law.

Fifth. The Court erred in 'permitting the A-Mtness G. "P*.

Baker to testify, over the objection of counsel for plaintif!:*

concerning

:

(a) The future profits that could be made by the con-

struction of a reservoir in Lost Vallev Basin (T". n. 80 8'^'*
:



(b) The probable cost of constructing such reservoir

(Tr. pp. 70-71-79) ;

(c) The number of acres of land that could probably

be reclaimed therefrom (Tr. p. 78) ;

(d) The price per acre which the owners of such lands

could afford to pay for water from said reservoir for irri-

gation purposes; and (Tr. pp. 79-80),

(e) The probable cost of constructing a distribution sys-

tem and the necessary canals and other structures to dis-

tribute to the place of intended use the waters which could

be stored in said reservoir (Tr. pp. 79-80-81).

Sixth. The Court erred in overruling and denying the

motion of counsel for plaintiff to strike out the testimony

of the of the witness G. R. Baker as to the value of the

land of defendants included in the reservoir site, for the

reason that the same was incompetent under the rule for

determining such value.

Seventh. The Court erred in overruling the objection of

counsel for plaintiff to the following question asked of the

witness Robert J. Wood by counsel for defendants: "Q.

You may state what that actual value (of the land of de-

fendants) was at that time (September 4th, 1909), in view

of all the purposes and uses to which said lands were nat-

urally adapted" (Tr. p. 88), for the reason that the said

v/itness had not shown himself qualified to answer said ques-

tion, and for the further reason that it apeared from the

testimony of the witness that the valuation which he was

about to place upon said land would be based upon the

consideration of elements and matters which the law did
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not permit to be taken into consideration in determining

such value.

Eighth. The Court erred in permitting the witness Rob-

ert J. Wood, over the objection of counsel for the plaintiff,

to testify concerning:

(a) The future profits that could be made by the con-

struction of a reservoir in Lost Valley Basin (Tr. pp. 86-

87);

(b) The probable cost of constructing such reservoir

(Tr. pp. 87-88)
;

(c) The number of acres of land that could probably be

reclaimed therefrom (Tr. pp. 83-84-85)
;

(d) The price per acre which the owners of such lands

could afford to pay for water fK)m said reservoir for irri-

gation purposes; and (Tr. p. 86),

(e) The probable cost of constructing a distribution

system and the necessary canals and other structures to dis-

tribute to the place of intended use the waters which could

be stored in said reservoir (Tr. pp. 85-86).

Ninth. The Court erred in overruling the objection of

counsel for plaintiff to the following question asked the wit-

ness J. T. Burke by counsel for defendants : "Q. You may

state what value, in your opinion, the land had on that dav"

(Tr. p. 108), for the reason that it appeared from the test^"-

mony of the witness that he was not qualified to exi:»ress ar-

opinion concerning that matter, and for the further rea-

son that the proper foundation had not been laid fo" such

testimony.

Tenth. The Court erred in permitting the v/itness t. T.



Burke, over the objection of counsel for plaintiff, to testify

concerning

:

(a) The future profits that could be made by the con-

struction of a reservoir in Lost Valley Basin (Tr. p. 106) ;

(b) The probable cost of constructing such reservoir

(Tr. pp. 106-107) ;

(c) The number of acres of land that could probably be

reclaimed therefrom (Tr. pp. 106-107-108-109)
;

(d) The price per acre which the owners of such lands

could afford to pay for water from said reservoir for irri-

gation purposes; (Tr. p. 109).

(e) The probable cost of constructing a distribution sys-

tem and the necessary canals and other structures to dis-

tribute to the place of intended use the waters which could

be stored in said reservoir; and (Tr. pp. 108-114.)

(f ) The relative cost of constructing a reservoir in Lost

Valley and other reservoirs mentioned by the witness, and

the relative cost per acre of water from reservoirs men-

tioned by the witness. (Tr. pp. 107-108, 112-114.)

IL

The Court erred in overruling and denying plaintiff's

motion for a new trial in said cause. (Tr. pp. 150-151).

III.

The Court erred in entering a personal judgment against

the plaintiff on the verdict of the jury. (Tr. pp. 52-55)

.

IV.

The Court erred in entering a final judginent against

plaintiff for the full amount of the verdict of the jury, with
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interest thereon from September 4th, 1909, at the rate of

seven per cent (7%) per annum. (Tr. p. 55).

V.

That the judgment is contrary to law.

POINTS AND AUTHORITIES.

The erroneous admission of material evidence in a trial

before a jury is always reversible error unless it can be

properly said that such admission was clearly without in-

jury.

United States vs. Honolulu Plantation Co. (9th

Circuit) 122 Fed. 581, 58 C. C. A. 279.

Mexia vs. Oliver, 148 U. S. 664; 37 L. Ed. 602.

Boston & Albany R. R. Co. vs. O'Reilly, 158 U. S.

334; 39 L. Ed. 1006.

The compensation to be made for property taken by the

exercise of the power of Eminent Domain is not its value to

any particular company or individual, whether plaintiff, de-

fendant, or anyone else, but the market value of such prop-

erty at the time of the exercise of the power.

United States vs. Honolulu Plantation Co. (9th

Circuit) 122 Fed. 581 ; 58 C. C. A. 279.

Five Tracts of Land vs. United States, 41 C. C. A.

580, 101 Fed. 661.

San Diego L. Co. vs. Neale, 88 Cal. 60, 11 L. R. A.

608.

Sacramento R. Co. vs. Heilbron, 156 Cal. 408; 104
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Pac. 979.

Alloway vs. Nashville, 88 Tenn. 510; 8 L. R. A.

123.

Chicago B. & Q. R. Co. vs. Chicago, 166 U. S. 226

;

41 L. Ed. 979.

Tide Water Canal Co. vs. Archer, 9 Gill & J. (Md.)

479.

Sargent vs. Merrimac, 196 Mass. 171; 81 N. E.

970.

Lewis on Em. Dom. (3rd Ed.) Sec. 707.

Munkwitz vs. Chicago M. & St. P. R. R. Co. 64

Wis. 402 ; 25 N. W. 438.

It is the duty of the State to see that the compensation

is just, not merely to the individual whose property is taken,

but to the public which is to pay for it. The just compensa-

tion required by the constitution to be made by the owner is

to be measured by the loss caused to him by the appropria-

tion. He is entitled to receive the value of what he has been

deprived of and no more—to award him less would be in-

jury to him, to award him more would be injury to the

public.

Bauman vs. Ross 167 U. S. 545 ; 42 L. Ed. 270.

Garrison vs. Mayor, etc., of New York, 88 U. S.

196; 22 L. Ed. 612.

Searl vs. School District, 133 U. S. 553 ; 33 L. Ed.

740.

Nichols on Em. Dom. Sec. 279.

2 Lewis on Em. Dom. (3rd Ed.) Sec. 684.

When the whole of a particular piece of property is taken
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for a public use under the power of Eminent Domain, the

measure of damages is the market value of the land taken.

2 Lewis on Em. Dom. (3rd Ed.) Sec. 685.

15 Cyc. 685.

Shoemaker vs. United States 147 U. S. 282 ; 37 L.

Ed. 170.

Madisonville H. &. E. R. Co. vs. Ross, 31 Ky. L.

Rep. 584, 13 L. R. A. (N. S.) 420.

Market value means the fair value, as between one who

wants to purchase and one who wants to sell, in view of all

the purposes to which it is adapted; not what could be ob-

tained for it under peculiar circumstances when a greater

than its fair price could be obtained, nor its speculative

value, nor a value obtained from the necessity of another;

but the cash value at the time of taking which a prudent

owner would place upon it if he had the power of election

as to the time of sale. It is the amount for which it would

actually sell at the time of taking, not what it might bring

or ought to bring at some future time.

Yazoo-Miss. Delta Levee Commissioners vs. Hen-

dricks, 77 Miss. 483 ; 27 So. 613.

Friday vs. Pa. R. R. Co. 204 Pa. St. 405; 54 Atl.

339.

Madisonville H. & E. R. Co. vs. Ross, 31 Ky. L.

Rep. 584. 13 L. R. R. (N. S.) 420.

Sacramento R. Co. vs. Heilbron, 156 Cal. 408; 104

Pac. 979.

Conan vs. City of Elv, 91 Minn. 127.

Evidence as to me^-e possible or imaginary uses, or its
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value in connection with speculative schemes requiring the

investment of large capital is not admissible, and the admis-

sion of such testimony over the objections and exceptions

of the condemning party is reversible error.

Chicago B. & Q. Ry Co. vs. Chicago, 166 U. S. 226,

250; 41 L. Ed. 979, 989.

Sacramento, etc., R. Co. vs. Heilbron, 156 Cal. 408,

104 Pac. 979.

Tidewater Canal Co. vs. Archer, 9 Gill & J.

(Md.) 479.

Kossler vs. Pittsburg, etc., Ry. Co., 208 Pa. St. 50,

57 Atl. 66.

Powers vs. Hazelton,etc., Ry. Co., 33 Ohio St. 429.

Goodwin vs. C. & W. Canal Co. 18 Ohio St. 169.

Railway Co. vs. Davis, 58 W. Va. 620.

Munkwitz vs. C. M. & St. P. Ry. Co., 64 Wis. 402

;

25 N. W. 438.

Evidence as to the cost of building a reservoir, submerg-

ing the lands sought to be condemned, and as to the probable

cost of constructing canals for irrigating scattered tracts

of land situated from thirty to one hundred miles from the

reservoir, and as to the probable amount of water that may

be stored in such reservoir during years of ordinary precipi-

tation, and as to the possibilities of finding a market for

such water and as to the probable price that may be ob-

tained the efor, is too uncertain, conjectural and specula-

tive, and a verdict for damages based thereon should be set

aside.

Under the Statutes of Idaho a judgment in personam

should not be entered against the condemnor u'^on the ver-
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diet of the jury assessing- the damages to be paid the owner.

Revised Codes of Idaho, Sees. 5221-5225.

Oregon Ry. Co. vs. Bridewell, 11 Ore. 282; 3 Pae.

684.

Florence, E. D. & W. V. R. Co. vs. Lilley, 3 Kan.

App. 588 ; 43 Pae. 857.

Madera County vs. Raymond G. Co., 139 Cal. 128

;

72 Pae. 915.

MeCall vs. Marion Co. 43 Ore. 536 ; 75 Pae. 140.

Mason City & Ft. D. R. Co. vs. Boynton, 85 C. C.

A. 421; 158 Fed. 599.

Oregon R. & N. Co. vs. Eastlake, 102 Pae. 1011.

2 Lewis on Em. Dom. Sec. 785.

Hansen vs. Hamer, 15 Wash. 315 ; 42 Pae. 332.

Oregon Ry. Co. vs. Hill, 9 Ore. 377.

City of Bloomington vs. Miller, 84 111. 621.

St. L. & D. R. Co. vs Wilder, 17 Kan. 239.

Kan. C. W. & N. R. Co. vs. Kennedy, 49 Kan. 19;

30 Pae. 126.

Louisville N. 0. & T. R. Co. vs. Ryan, 64 Miss. 399.

Lamb vs. Schuller, 54 Cal. 319, 327.

Port T. S. R. Co. vs. Barbare, 46 W^a^h. 275; 89

Pae. 710.

Under the statutes of Idaho it is error for the Court to

enter judgment in a condemnation proceeding with interest

thereon from the commencement of the proceeding. Inter-

est is not recoverable in such a proceeding prior to the date

the owner has a vested right to the compensation assessed.

Revised Codes of Idaho, Sec. 5221.
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0. S. L. R. R. Co. vs. Jones, 29 Utah 147 ; 80 Pac.

732.

San Francisco & S. J. V. Ry. Co. vs. Lewiston,

134 Cal. 412; 66 Pac. 473.

Shoemaker vs. United States, 147 U. S. 282; 37 L.

Ed. 170.

Wichita & W. Ry. Co. vs. Kuhn, 38 Kan. 675;

18 Pac. 75.

United States vs. Engeman (N. Y.) 46 Fed. 898.

Shoemaker vs. United States, 147 U. S. 282 ; 37 L.

Ed. 270.

Bauman vs. Ross, 167 U. S. 546; 42 L. Ed. 270.

Allov^ay vs. Nashville, 88 Tenn. 510; 8 L. R. A.

123.

Cohen vs. St. L. F. S. & W. R. Co., 34 Kan. 158;

8 Pac. 138.

Kidde vs. Inhabitants of 0. 116 Mass. 165.

Sawyer vs. City of Boston, 144 Mass. 470.

Weiss vs. South Bethlehem, 136 Pa. St. 294.

Phillips vs. So. Park Com'rs., 119 111. 626; 10 N. E.

230.

15 Cyc. 929.

0. S. L. R. Co. vs. Jones, 29 Utah 147; 80 Pac.

732.

Plumb vs. City of Kan. (Mo.) 10 L. R. A. 373.

Reed vs. Chicago M. & St. 0. Ry. Co. (la.) 25 Fed.

ARGUMENT.'

Most of the errors complained of are based on the admis-
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sion of testimony, over the objections and exceptions of

plaintiff in error, of such an imaginary, speculative and un-

certain character that it could have but one effect, and that

was to mislead the jury and to carry their minds away from

the facts and into the realm of fancy and speculation.

Plaintiff proved by several witnesses who were familiar

with the land sought to be condemned and who knew its

character and market value, that it was worth only from

$8.00 to $12.00 per acre.

The witness James A. Jones, says (Tr. p. 135) :

"I would not consider it worth very much, probably

anywhere from $8.00 to $12.00—probably $15.00 ari

acre."

The witness Rinehart says (Tr. p. 137) :

"Located as that land is, I would not estimate th^t

land to be worth more than $10.00 an acre, consideriripr

the purposes for which it would be used, the altitude

and the conditions and the seasons."

The witness Kuntz says (Tr. pD. 137-140) :

"The value of that land would be $8.00 or $10.00

an acre; according to my judgment that land alone

wouldn't be worth much for reservoir purposes; 1

took into consideration all purposes for which the land

might be used. It could be used for farming and gra''.-

ing purposes and it might be used for storing water

there. I have taken into consideration any and all

purposes that it might be used for. * * * j have

been over the land and seen the land and know where

it is situated; know it is in a rough country, hard to
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get to, hard to get in and out. * * * jj^ express-

ing my opinion that this land is worth $8.00 to $10.00

an acre, I took all purposes into consideration for

which it might be used—any and all purposes for

which it might be used. It could be used for farming

purposes probably, and for grazing purposes ; it might

be used for storing water there. I didn't make any al-

lowance for storing water. I have taken into consid-

eration any and all purposes that it might be used

for. If I owned this land in Lost Valley that is being

condemned, I would take $8.00 or $10.00 an acre

for it."

The witness Winkler says (Tr. pp. 140-142) :

"I have been m Lost Valley and seen those lands.

I know what the value of those lands are for any and

all purposes, and I don't think a man could have sold

them for the price I will put on them ; they are worth

about $10 an acre. * * * j think they are abso-

lutely worthless for farming; I think I would cut that

out of my calculation. It would be worth something for

grazing. It is not worth very much even for grazing,

because it is so far back that, unless it would be for a

sheepman, it would not be worth much to a stockman.

I would take into consideration the grazing purposes

and the reservoir purposes—everything combined. I

would not consider it worth very much for farming

land ; I don't think a man could make a living on it if

he did go in there; that is my candid opinion of it. I

have lived there in Council or Council Valley thirty

years continuously. In that time I have known in a

general way about what lands have been held on the

market and sold on the market over that country. I

think that my figures will be as high as any I ever

heard of, that was ever sold and bought there. I don't
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think a man could have sold it for the price I would

put on it—$10 an acre."

The witness James J. Jones says (Tr. p. 142) :

"I have had occasion to notice the character of the

country from Council to Lost Valley, have been in Lost

Valley and know the peculiar situation of the lands

there, and that $10 an acre would be a fair price, tak-

ing into consideration all the purposes for which the

land might be used."

The witness Richardson says (Tr. p. 144) :

"The lands in Lost Valley, in my opinion, are worth

from $10 to $12 per acre for any and all purposes to

which they might be put."

The witness Trenam says (Tr. p. 132) :

"I reside at Weiser. I am in the Real, Estate. Farm

Loan & Insurance Business. I am acquainted with the

Defendants Frank D. Ryan and Colonel W. Ryan. I

listed for sale the lands of defendants in Lost Valley

about the 10th day of October, 1907; had it lasted for

about six months. The first listing we had was three

thousand dollars ODen to anybodj^—three thousand

dollars a claim of one hundred and sixty acres each.

After Mr. Freehafer asked us to secure a price on

those lands, Mr. Klotz, my partner, wrote Mr. Ryan

and Mr. Ryan wrote us in reply that Mr. Butterfield

had a prior right of purchase in accordance with a cer-

tain list that they had issued to him. I couldn't state

the price. We took it up with Mr. Butterfield and he

stated that he wouldn't take the lands at that price

—

at three thousand dollars a claim of one hundred and

sixty acres each, and he gave us the right to take it wo
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with the other parties; I have reference to Mr. Allison,

who wanted the land for reservoir purposes for this

same project under discussion. We had authority to

sell the land to these people for three thousand dol-

lars, no matter what the purpose was, but they didn't

take it."

The witness Klotz says (Tr. p. 133) :

"For some time in 1907 and 1908 I was a partner

with A. L. Trenam. We had the listing of the lands

that belong to the Ryans, the defendants in this action,

in Lost Valley; somewhere between the 7th and 12th

of October, 1907, C. W. Ryan or Frank Ryan listed the

property with us at three thousand dollars a claim. Mr.

A. C. Butterfield was to have the first chance at them at

that figure, and if he didn't take them, Mr. Allison or

Mr. Freehafer was to take them at that figure. The

offers were refused by Mr. Allison ; the lands were sub-

sequently withdrawn."

The foregoing witnesses are reliable and responsible busi-

ress men and farmers residing in Washington County,

Idaho, where the lands are situated. They testified from ac-

tual knowledge. They were land owners themselves and

'" e e familiar with the value of lands in that vicmity. They

were disinterested in the controversy and were not in the

employ of either the plaintiff or defendants; they gave the

only testimony as to value that is entitled to consideration in

this case.

In contrast with the testimony of the foregoing witnesses

as to the actual market value of lands, we have the absurd

nonsense and exaggeration of some engineers or surveyors

who had been employed by defendants just before the trial

of the case to go to the reservoir site, and, standing upon the
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top of the mountains, they surveyed at one glance the entire

country for a hundred miles and determined the profits that

could be made by the investment of eight hundred thousand

dollars or more in the construction of a reservoir and irriga-

tion works to distribute water for lands scattered along the

Weiser River for distances ranging from thirty to one hun-

dred miles. It was that kind of testimony to which plaintiff

objected and which misled the jury when they rendered a

verdict for five times as much as the land was worth, ac-

cording to the witnesses who knew the facts and based

their testimony on what land was selling for or could be sold

for in that section.

All the testimony of defendants' witnesses as to the value

of the land was based, without exception, upon the possible

profits to be derived from the sale of water after the ex-

penditure of vast sums of money in the construction of ir-

rigation canals—the feasibility of which was as uncertain

as were these "experts," whose principal qualification con-

sisted of a vivid imagination and a recklessness for giving

"opinions" without investigation. A fair example of the

testimony oflfered on behalf of defendants is that given by

"Expert" G. R. Baker.

This witness says (Tr. pp. 73-74) :

"My experience in the Idaho mountains is limited.

I was up there in this valley about three days. I

was horseback and I rode over the drainage area;

put in about a day riding over it. I don't know how

many square miles of the drainage area I went over.

* * * I should place the runoff considerably

higher in that section than in a leveler country, and

I should place it at least about seventy-five per cent,
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would be the actual runoff, between seventy-five to

eighty per cent would be the runoff, * * *In this

reservoir thirty inches of precipitation, assuming the

drainage area to be thirty square miles, on that esti-

mate there would be thirty-six thousand acre-feet of

water available to the reservoir on that basis. As-

suming the precipitation to be forty inches, there

would be about forty-eight thousand acre-feet avail-

able. * * * Assuming that there are lands in

Washington County sufficient in area to consume the

capacity of this Lost River Basin up to the fifty-two

thousand acre-feet, which lands may be irrigated from

said water supply at a reasonable amount of expense

for the quantity of water furnished, taking into consid-

eration and assuming the natural features of the reser-

voir as to altitude, topographical features, precipita-

tion as shown by the witnesses in this case, and loca-

tion for dam, facilities and opportunities of impound-

ing such water, and assuming that there is in said com-

munity no established market value for said lands for

all purposes for which they are naturally adapted, in-

cluding reservoir site, assuming that no change has

taken place in the toDOgra^hical features or conditions

of said reservoir site since September 4, 1909, I would

know the actual value of the lands of the defendants

on September 4, 1909, for and in view of all the pur-

poses to which such lands were actually adapted."

This witness forced the doctrine of "assumption" to the

limit. The witness shows that he knows nothing; it was all

a matter of assumption, and upon these assumptions, based

U'^on other assumptions and conjectures he says (Tr. p. 78) :

"I should value those lands last fall at $20,000 a

claim; $40,000 for three hundred and twenty acres."
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To further show the ridiculousness of his estimate of value

and that it was based on uncertainties, imaginary prospect-

ive profits and vagaries and not upon facts, we quote further

from his testimony (Tr. pp. 76-81) :

"When I speak of the value of a reservoir site, I

take into consideration the value of the land upon

ivhich the water ivotdd he distributed, and that the

land would be made productive, or I might take into

consideration other features; of the reservoir sites,

as they might be; it might be that the question of do-

mestic purposes should enter into it to a certain ex-

tent, and also there might be power purposes that

would enter into it. Of course, the pnce at which these

lands ivill buy water would enter into it. The cost of

the distributing canal to take the water from the

reservoir to this land, would have to be taken into con-

sideration, and the cost of constiiicting the reservoir

would have to be considered; also the profits that would

be made upon the handling of the proposition. The ele-

ments that would enter into the profits would, of

course, be the amount of money expended in construc-

tion and so on ; the total cost and the management and

operation. * * * j have stated that I could give

the market value of this land now, that is, what it

would sell for upon the market last September, under

the conditions that question was asked. In reaching

the conclusion I consider the reputed price at which

they are selling, and the value of the lands, that is, by

irrigating, by being irrigated, the value of irrigated

and non-irrigated lands; the value of water that is

necessary to make the lands productive. Of course, I

base it to an extent upon the price at which water

is sold per acre. / base it upon the price at which

water is sold tvith the schemes with which I am famil-
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iar. I have an idea what I would pay for those lands

last fall, considering the circumstances and the physi-

cal conditions that there are there, with reference to

the surroundings. From my observations I feel intelli-

gent enough with regard to the situation to say what

I would he willing to pay. I think I would be willing

now to make a hone fide offer for those lands. I feel

intelligent enough in regard to it to do that, consider-

ing conditions there. * * *

"I have never made any surveys as to the number

of canals or dams that would have to be built in the

Weiser Rivei' to supply these lands with water. I

know nothing about the quantity of land, except from

the question of counsel, only that my investigation has

been—from what I have investigated and asked,

it would be an average of about fifty dollars an acre.

/ don't know anything ahout ivhat it ivoidd cost to carry

ivater to these lands. I think I coidd huild the dam at

the reservoir site for tivo hundred thousand dollars. I

included that in my estimate of the value of these lands.

I also included the distribution of the water. I ivould

place it at half a million; that is an arbitrary figure

that I have put on it; it toouldn't be just as safe to

assume arhirtraily a million as half a million, because

I don't think it would cost a million, based on my general

expe7ience ivith reference to getting ivater on to such

projects. I don't know anything ahout the amount of

rock ivork I would have to do, or the earth work, or

the bridges, or the flumes, or the pipe lines or head-

aates. I don't know anything ahout those things. I

fixed fire hundred thousand dollars as the cost of those

canals because I have never distributed that much

^rater that has cost anywhere near that much; that is

the only reason I can give. I took into consideration the

cost of the dam at two hundred thousand, and the
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cost of the distribvtinc) works at five hundred thou-

sand, and the sale of the water at fifty dollars per acre,

and upon that I base my estimate of forty thousand

dollars. I also took into consideration the cost of the

land in the reservoir; that is about tivelve hundred

acres of land. I would place the value of that land at

one hundred and fifty thousand dollars, the value of

all the land in the reservoir, so I have one hundred

and fifty thousand two hundred thousand and five hun-

dred thousand—that makes eight hundred and fifty

thousand. I would figure that sixty thousand acre-

feet of water would irrigate twenty thousand acres

of land, and fifty-two thousand acre-feet would irri-

gate in the neighborhood of seventeen thousand acres

and I am assuming that there is seventeen thousand

acres of land available at that price—at fifty dollars

an acre. It woidd amount to eight hundred and fifty

thousand dollars. I ivould now have a plant that cost

eight hundred and fifty thousand dollars, and the sell-

ing price ivoidd be eight hundred and fifty thousand

dollars. When I said I took into consideration the prof-

its, I didn't make my basis upon seventeen thousand

acres. Taking it on a basis of fifty-two thousand acre-

feet and three acre-feet to the acre, then my cost and

selling price are absolutely equal. There woiddn't be

any profit in that that I could see. I would build a

rock and earth dam with a concrete core eighty fee*:

high ; I have built them higher than that. I would buil i

it eighty-five feet high with the expectation of im-

pounding eighty feet of water. I know somethmf?

about the cost of labor in this country. I have consid-

ered the cost of material, the cost of freinhthig in mv
estimate of the dam, and the yardare there will be in 't

the amount of cement and timber and earth and all

those things, and how far they have to be hauled, /
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couldn't say anything about the distnbution system.

That is the basis of fixing the value of forty thousand

for that land."

D. A. Utter also testified for the defendants. His testi-

mony was of the same general contingent, hypothetical and

Indefinite character. The basis of his estimate, as was that

of all witnesses for defendants, rested upon the profits that

their computations showed might possibly accrue from the

investment of vast sums of money in the construction of im-

aginary irrigation works to distribute the water from a res-

ervoir, embodying the lands of defendants, to lands lying

from thirty to one hundred miles from such reservoir. It was

assumption upon assumption and possibility upon possibility.

It was necessary to show the amount of the precipitation

and the amount of water that could possibly be stored in the

proposed reservoir; the amount of land that possibly could

be irrigated ; the amount of water required per acre ; the

price which the ov/ners of the land would possibly be will-

mg to pay per acre for water rights, and the cost of build-

mg the canals, pipe lines and flumes which the witnesses

imagined it was possible to build. And when all these items

had been reckoned up their computation showed a profit,

and this they distributed over the lands in the reservoir

site, giving to defendants such a proportion of these theoret-

ical profits as their lands bore to all the lands in the reser-

voir site. And this they called the market value of the land

!

No one can read the record and believe that any sane man

would invest a dollar on the opinions of these "experts" as

to the value of defendants' lands.

To further show the absurdity of the basis for the verdict.
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we quote from the testimony of Utter (Tr. pp. 61-64) :

"I am familiar with the lands lying along and adja-

cent to the Weiser River in Washington County, Idaho;

they were lands capable of irrigation from the Weiser

River September 4th, 1909, lying along or adjacent to

the Weiser River, susceptible of irrigation from the

water stored in Lost Valley Basin, they had not as yet

received water for the purpose of irrigation. It ivould

he a very difficult matter to locate the various pieces of

land, as they would be scattered froTn Council to

Weiser. There were in some places large bodies,

amounting probably to two or three thousand acres,

and then in others, there would only be a small body

of land, maybe a section or less, that could be irrigated.

The land would really be scattered along the river from

Council to Weiser and lie in some places adjacent to the

river; and in others adjacent to the various tracts that

are now irrigated. If they had plenty of water they

could put out ditches higher up and irrigate the land

higher than that already irrigated. * * * They

are the Council Valley, the Salubria Valley, the valley

around about Cambridge, the valley back of Midvale;

there is some land there that could be reached, and

some lands up along what is called Goodrich Creek that

could be reached, and then there is land above Weiser

* * * and then there is lands around Weiser that

only had about two irrigations that could use water for

the third irrigation. I take into consideration the ter-

ritory that is contemplated to be covered by the so-

called Crane Creek system. * * * jj^ speaking of

the lands around Weiser I include all those lands em-

braced within Sunnyside and Crane Creek Irrigation

Districts. * * * i never run a line (survey)

around them.
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Q. So you have no idea then from any actual knowl-

edge on the ground of the amount of acreage included

in that?

A. Yes, a man would have to be rather dense if he

couldn't tell something about that.

Q. I mean actually on the ground?

A. No. So it would be just a general estimate; and

the same would be true of Salubria Valley; and the

same true of Council Valley.

Q. How many miles from this reservoir?

A. All the ivay from probably thirty miles to one

hundred. This estimate woidd be entirely a guess.

Q. It is not based on any actual information?

A. From observation.

Q. Just a general glance you would make over the

country as you have ridden through it?

A. As I have been through it.

Q. No measurement of any kind?

A. Not to run out the contour.

Q. To tell how much would be included?

A. No, sir. * * *"

At this point counsel for plaintiff renewed his objection

to the witness being permitted to give any estimate to the

jury, but the Court overruled the objection because the wit-

ness in response to the following question of the Court:

"You could state that as positively as if you had made the

survey?" answered, "Yes, sir."

It may be conceded that the witness in good faith be-

lieved that his observations from riding through the coun-

try gave him as accurate information concerning the mat-

ters about which he was testifying, as if he, himself, had

actually made a survey, but that does not help the case in

the slightest. The fact that he says that he would know no



28

more about the acreage that was scattered along the river

for a hundred miles and about the possibility of getting

water on it if he had actually surveyed it, does not make his

testimony any better or any more definite and certain. His

testimony shows that there is not one thing about it, from

the first to the last, that is based upon facts or that has any

element of certainty or definiteness about it. It was the

wildest kind of guesswork and unconfirmed suspicion. After

being permitted to proceed to give his estimate he said (Tr.

pp. 65-68) :

"Now, gentlemen of the jury, in making this esti-

mate it will seem to you to be of wide range, but I am

giving it to you as square as you would get it yourself.

This range would be from twelve to tiuenty-flve thou-

sand acres; somewhere between those sums, those
«

amounts.

"I am somewhat familiar with the climatic condi-

tions in the Lost Valley country and vicinity. They have

a pretty heavy snov/fall in that country, and about the

same at Landore and adjacent points, about the same

elevation. * * * j ^^ow what is the demand of

water service in Washington County, Idaho, per ac" e

of land, measured in acre-feet. I mean, starting from

the reservoir, counting and allowing for all wastage

and evaporation that may happen in transit to the

lands. * * * There is no land watered in Wash-

ington County at the present time, from the reservoir,

and it would be difficult for me to say what they are

using. I have figured there at all times, in calculating,

second feet of water, and it would be a difficult matter

to say what we are using there per acre for measure-

ment. * * *"
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The testimony of Wood and Burke was of the same unre-

liable and unauthoritative character. Referring to the lands

of defendants, the witness Burke says (Tr. p. 107) :

"The lands described as belonging to the defendants

are generally valuable for reservoir purposes at the

present time. Indications from the surrounding coun-
try are that they were valuable for pasture and grazing

purposes before they were submerged, but at the pres-

ent time I should say that the principal value is for

reservoir purposes. * * * (Tr. p. 108). Taking
into consideration all I have learned in my examination
of this project and the lands of the defendants, and
taking into consideration all the testimony I have heard
in this case and all the purposes for which this land

may be adapted to use, and also assuming that there is

sufficient land that can be watered with the water
from this dam and to use all the water that could be

stored, at a reasonable expense, and having in view
all the purposes for which the land may be used and
is adapted, I can give the value of the land, the actual

value of the lands of the defendants on September 4th,

1909. * * * The elements that I consider in fix-

ing the value which I say I know, are the value of the

ivater rights, the cost of the construction of the dam,
and the cost of the distributing system, and the value

of the site, and the value o f the lands submerged.
* * * I have built no canals in the immediate
neighborhood. * * * A diversion dam probably
would be necessary. I haven't any idea of the length

of that dam ; T haven't made any surveys of it ; I

haven't made any test pits. * * *"

This witness, as did the other witnesses above mentioned

who testified for defendants, gave his testimony before any
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witness had testified for plaintiff; hence, when the wit-

nesses for defendants refer in their estimates to the testi-

mony of other witnesses, they do not refer or base their esti-

mates upon the facts testified to by the witnesses for plain-

tiff.

The record shows that practically all the testimony intro-

duced on behalf of defendants was admitted over the objec-

tions and exceptions of plaintiff. In the specifications of

error, in the fore part of this brief, the particular rulings

of the Court and the page of the record, where found, are

specified, but they can all be considered together, as they

all relate to estimates based on possible future profits and

on theory and vague conjecture, and could only serve to be-

wilder and confuse the jury. That such was the case is

apparent from the record.

That the evidence which defendants were permitted to in-

troduce misled the jury cannot be denied. The admission of

such evidence is improper under all the authorities. And we

shall content ourselves by referring only to a few of the lead-

ing cases on this subject.

07ihj Market Value Can Be Allowed.

Lewis on Eminent Domain, Sec. 707 (3rd Ed.) after re-

viewing the authorities on the question as to the evidence

that may be offered relative to the value of the property

says:

"The conclusion from the authorities and reason of

the matter seems to be that witnesses should not be al-

lowed to give their opinions as to the value of property

for a particular purpose but should state its market

value in view of any purpose to which it is adapted.
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The condition of the property and all its surroundings

may be shown, and its availability for any particular

use. If it has a peculiar adaption for certain uses, this

may be shown, and if such peculiar adaption adds to

its value the owner is entitled to the benefit of it. But

when all the facts and circumstancefi have been shown

the qnestio7i at last is, ivhat is it worth in the mar-

ket." (Our italics.)

From the very nature of things there can be no other

criterion of value than what is worth in the market, or its

market value. The value of property for any special purpose

involves a "personal equation." The profits would depend

upon the management, and the price which the condemnor

would have to pay would depend entirely upon the ability

of so-called experts to figure out theoretical profits. In its

ultimate analysis it is speculative profits versus market value.

The Courts cannot countenance inquiry as to the former or

any estimate of value based thereon.

Lewis on Eminent Domain, in Sec. 606, says

:

"In estimating the value of property taken for pub-

lic use it is the market value of the property which is

to be considered. The market value of property is the

price which it would bring when it is offered for sale

by one who desires, but is not obliged to sell it, and is

bought by one who is under no necessity of having

it."

It has been sometimes suggested that a different rule was

laid down by the Supreme Court of the United States in

Boom Company vs. Pat^^erson. 98 U. S. 410, but such is not

the case when the decision is considered in its entirety. In

that case the Court said:
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"In determining the value of land aappropriated for

public purposes, the same considerations are to be re-

garded as in the sale of property between private par-

ties. The inquiry in such cases must be, what is the

property ivorth in the market, view^ed Inot merely

with reference to the uses to which it is at the time ap-

plied, but with reference to the uses to which it is

plainly adapted? Property is not to be deemed worth-

less because its owner allows it to go to waste or to be

regarded as valueless because he is unable to put it to

some use. * * * (Our italics.)

The Supreme Court of Minnesota in the case of City of

Ely vs. Conan, 91 Minn. 127 ; 97 N. W. 737, quotes at length

from Boom Company vs. Patterson, and adds:

"In the same line this Court has held that a person

is entitled to the fair value of his property for any

use to which it is adapted, and for which it is availa-

ble, and for which it may be sold. He is entitled to the

value of his property for any use to which it may oe

applied, and for which it would ordinanly sell in the

market, whether that use be one to which it is pres-

ently applied or some other to which it is adapted. Ayvj

evidence is competent, and any fact proper to be con-

sidered, ivhich legitimately hears upon the market

value of the property." (Our italics.)

The Supreme Court of Wisconsin in Munkwitz vs. Chi-

cago, M. & St. P. Ry. Co., 64 Wis. 403, 25 N. W. 438, had be-

fore it a case where the defendants contended that by build-

ing a short canal which would drain the property sought to

be condemned, the property would be made available for new

valuable uses. Referring to the extension of the drainage

canal and the effect which it would have on the value of the
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property, the Court says:

"Which extension may or may not in the near fu-

ture, or ever, be made, and which depends upon the

wills and acts of other persons or the action of public

authorities, and is yet a mere project or scheme, de-

pending on many uncertain contingencies. It is too

clear for argument that such damages are too hypo-

thetical, conditional and contingent to be estimated

ivith amj certainty whatever. * * * Such dam-

ages are in the highest degree uncertain and specula-

tive, and sanctioned by no authority cited by the

learned counsel of the respondent, or that can be found.

The learned counsel on both sides cited the same author-

ities to sustain their adverse and opDOsite positions as

to the true ground of estimating damages in respect to

future and expectant conditions of this kind. * * *

The rule in Boom Co. vs. Patterson, 98 U. S. 410, is

<"hat the jury might estimate the valu-^ of the land, 'for

the most advantageous use to which it may be appliei.'

This rule limits the estimate to present and certain

adaptability, independent of future contingencies and

conditions uncertain and speculative." (Our italics.)

The Wisconsin Court in the above case reviews the au-

thorities and concludes that no court has intended to sanc-

tion or recognize any other rule than the present market

value of the Droperty. And it also concludes that such value

cannot be ascertained or determined from prospective prof-

its depending upon the investment of considerable capital

or the making of expensive improvements.

It has sometimes been suggested that the Supreme Court

of California in San Diego Land & Town Company vs. Neale,

78 Cal. 63, 3 L. R. A. 83, followed a different rule than

that wfiich we are here contending for. But the decision in
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that case has been overruled and qualified and limited by

the same court in several later cases, and it has been severely

criticised by the highest courts of other states.

The Supreme Court of Tennessee, in Alloway vs. Nash-

ville, 88 Tenn. 510, 8 L. R. A. 123, in a weW considered case

involving the condemnation of a right of v^ay for a reser-

voir, declines to follow the California courts and applies the

general rule.

The Supreme Court of California upon a second appeal

in the Neale case modifies the first decision in that case in

so far as it can do so without violating the rule in regard to

"the law of the case." In the second appeal the court said

:

"In the case at bar the opinion of some of the wit-

nesses was based on speculative and conjectural cal-

culations of expenditures and profits for a period of

five years and considered on a basis of ten years' use

of the property in controversy, in connection with the

property owned by the plaintiflF. The facts and figures

relied on in support of these opinions not only threw

no light on the question, but must have operated to

confuse and mislead the minds of the jury. * * *

The following authorities establish the proposition

that the compensation to be awarded the owner of the

land condemned cannot be based upon the value of

the property to the person or company in charge of

the public use, nor by its necessities, and that it is not

proper to take into consideration the profits wh^'ch

may result from the use of the land, especially where

the profits depend upon the expenditure of large sums

of money in carrying out the contemplated enterprise.

(Citing authorities). * * *

"The Court had fairly and fully instructed the jury,

at the request of plaintiff, on the subject of value ; but



35

these instructions, given at the request of the defend-

ants, were erroneous, because they, in effect, indorsed

the methods of calculation employed by the defendants'

witnesses, and informed the jury—at least the jury

undoubtedly so understood it—that they might find

the value to be what the land was worth to the plain-

tiff, or another in its situation, and that this might he

determined by a calculation of the pi^obable profits

from sales of water and ivater rights at prospective

prices. The cost of works necessary for the utiliza-

tion of the land for reservoir purposes was an ele-

ment in the calculation as conjectural and speculative

as would be the cost of a railroad and running stock

necessary for the operation thereof, in fixing the value

of land condemned for railroad purposes. The quality

and condition of the lands to be affected was as foreign

to a legitimate estimate of the market value of the land

as the size and growth of a city on the line of the rail-

road v/ould be in fixing the value of land taken for rail-

road purposes. The necessities of the public are never

taken into consideration in fixing the value. They are

an element which must be proved before the land can

be taken, but are never an element of the question as

to compensation. The proportion which the defend-

ants' land bore to the remainder of plaintiff's reservoir,

and the quantity of water which would be stored by

use of the defendants' land in connection with the land

of plaintiff, and the value of the water as a salable

commodity, were clearly improper elements to be con-

sidered. Tide Water Canal Co. vs. Archer, and other

cases, svpra. The ouestion was not what the property

was worth to a person intending to acquire it and the

dam-site and the remainder of the reservoir by pur-

chase or condemnation for the purpose of supplying

water over the territory tributary to the system, but
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irhat was the market value of the property itself?

In other words, what the defendants could have ob-

tained for their land if it had been offered for sale in

the market, a reasonable time being given within which

to make the sale."

And later on in the decision the Court says:

"But to attempt to ascertain the value by estimating

the costs of works necessary for its use for a particu-

lar purpose, the costs of operation, prospective sales

and estimated profits, increased demands through

growth of population, etc., requires *a degree of re-

finement in the measure of values which seems to us

totally incompatible with the gross estimates of com-

mon life. * * * rpj^g
gross estimates of common

life are all that courts and juries have skill enough

to use as a measure of value. All other measures are

necessarily arbitrary and fanciful.'" (Our italics).

In the recent case of Sacramento Southern Ry. Co. vs.

Heilbron, 156 Cal 104 Pac. 972, the California

Court reviews the two decisions in the Neale case and also

other decisions of the same Court on this question. It

quotes with approval from another decision of the same

Court to the effect that "the present market value of the

land is the measure of damages, and not its value in use

to the owner or to the parties seeking to condemn." And

the Court adds:

"It is seen, therefore, that this Court by its latest

utterances had definitely aligned itself with the great

majority of the courts in holding that damages must

be measured by the market value of the land at the

time it was taken, that the test is not the value for a
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special purpose, but the fair market value of the land

in view of all the purposes to which it is naturally

adapted; that, therefore, while evidence that it is

'valuable' for this or that or another purpose may al-

ways be given and should be freely received, the

value in terms of money, the price, which one or an-

other witness may think the land would bring for

this or that or the other specific purpose is not admiss-

able as an element in determining that market value,

for such evidence opens ivide the door to unlimited

vagaries and speculations concerning problematical

pi'ices ivhich might under possible contingencies be

paid for the land, and distracts the mind of the jury

from the single question—that of market value—the

highest sum which the property is worth to persons

generally, purchasing in the open market in consid-

eration of the land's adaptability for any proven

use." (Our Italics.)

The supreme court of the United States in Chicago B.

& Q. Co. vs. Chicago, 166 U. S. 226, 250; 41 L. Ed. 979,

989, in considering this question says

:

"While, as held in Mississippi R. Boom Co. vs.

Patterson, 98 U. S. 403, 408, the general rule is that

compensation 'is to be estimated by reference to the

uses for which the property is suitable, having regard

to the existing business and wants of the community,

or such as may be reasonably expected in the imme-

diate future,' it is well settled that 'mere possible or

imaginary uses or the speculative schemes of its pro-

prietor, are to be excluded.' " (Citing authorities).

The SuDreme Court of Virginia in Richmond, etc. Co. vs.

Seaboard, etc., Co., 103 Va. 407, sustained the action of the

lower Court in rejecting as too speculative, remote and con-
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in the future. The Court said

:

"The reason of the rule is plain, and a departure

from it would transfer the inquiry from the field of

fact to that of fancy and speculation. It is the pres-

ent actual value of the land with all its adaptions to

general and special uses, and not its prospective, or

speculative, or possible value, based upon future ex-

penditures and improvements, that is to be consid-

ered."

Many other cases in support of this proposition are cited

in the forepart of this brief, and it seems unnecessary to

extend the discussion of this point, for they all agree that

the Court in a condemnation suit cannot go into the question

as to the cost of constructing large and expensive works and

the possible profits that could be derived therefrom by

proper management, and the demand for water rights for

irrigation purposes, and the price which different com-

munities could afford to pay for such rights. Inquiries into

such collateral matters are sternly forbidden by all the

Courts. The question and the only question as to value

that the jury are permitted to consider, is the market value

of the land at the time summons was issued in the con-

demnation suit, in view of all the purposes for which the

land is naturally adapted.

Judgment in Personam.

That the Court in an action to condemn land for righ+s

of way cannot enter a judgment in personam against the

condemnor has been so repeatedly held that we deem it only

necessarv to refer to the statutes and the cases cited in
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support of this proposition in the forepart of this brief.

Sections 5221, 5223, 5224 and 5225 of the Idaho Revised

Codes, 1909, read as follows

:

"Sec. 5221. For the purpose of assessing compen-

sation and damages, the right thereto shall be deemed

to have accrued at the date of the summons, and its

, actual value, at that date, shall be the measure of com-

pensation for all property to be actually taken, and the

basis of damage to property not actually taken, but

injuriously affected, in all cases where such damages

are allowed, as provided in the last section. No im-

provements put upon the property, subsequent to the

date of the service of summons, shall be included in the

assessment of compensation or damages."

"Sec. 5223. The plaintiff must, within thirty days

after final judgment, pay the sum of money assessed,

but, may, at the time of or before payment, elect to

build the fences and cattle guards, and, if he so elect,

shall execute to the defendant a bond, with sureties

to be approved by the court, in double the assessed cost

of the same, to build such fences and cattle guards

within eight months from the time the railroad is built

on the land taken, and, if such bond is given, need not

pay the cost of such fences and cattle guards. In an

action on such bond the plaintiff may recover reasona-

ble attorney's fees."

"Sec. 5224. Payment may be made to the defend-

ants entitled thereto, or the money may be de^Dosited

in court for the defendants, and be distributed to those

entitled thereto. If the money be not so paid or de-

posited, the defendants may have execution as in civil

cases; and if the money cannot be made on execution

the court, upon a showing to that effect, must set aside

and annul the entire proceedings, and restore posses-
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sion of the property to the defendant, if possession has

been taken by the plaintiff."

"Sec. 5225. When payments have been made and

the bond given, if the plaintiff elects to give one, as re-

quired by the last two sections, the court must make

a final order of condemnation, which must describe the

property condemned and the purposes of such condem-

nation. A copy of the order must be filed in the office

of the recorder of the county, and thereupon the prop-

erty described therein shall vest in the plaintiff for the

purposes therein specified.

The statutes show clearly that the condemnor acquires no

interest in the property until the money is paid into Court

for the use of the defendant.

Interest.

That interest is not recoverable in a condemnation pro-

ceeding prior to the date the defendant has acquired a vested

right to the compensation assessed and been put out of pos-

session of the property by the Court, is fully sustained by

the authorities cited in the forepart of this brief in suDport

of this proposition.

The Court in this case entered judgment with interest

from the date the summons was issued. This is clearly con-

trary to law and cannot be sustained under any of the au-

thorities under a statute like that of the State of Idaho.

In conclusion we respectfully submit the Court erred in

the admission of testimony, and in entering a judgment in

personam against plaintiff in error, and in allowing de-

fendants interest thereon from the date the summons ws
issued. Respectfully submitted,

RICHARDS & HAGA,
Attorneys for Plaintiffs in Error.
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IN THE
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FOR THE NINTH CIRCUIT.
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ERROR,

VS.

COLONEL VV. RYAN AND FRANK D. RYAN,
DEFENDANTS IN ERROR.

UPON WRIT OF ERROR TO THE UNITED STATES CIRCUIT

COURT FOR THE DISTRICT OF IDAHO.

STATEMENT OF THE CASE.

The Weiser Valley Land & Water Company brought

this action in the District Court of Washington County,

Idaho, September 4, 1909, to condemn one hundred and

sixty acres of land in Lost Valley, Washington County,

Idaho, belonging to Colonel W. Ryan, and a like amount,

belonging to Frank D. Ryan, as a reservoir site for the

storage of water for irrigation and other purposes.

October 26, 1909, the case was removed bv defendants in



error to the Circuit Court of the United States for the

District of Idaho, Central Division. Said action was

originally brought in the name of J. J. Allison, a pro-

moter, and March 17, 1910, the Weiser Valley Land &
Water Co. was substituted as the real party in interest

(R.42).

March 20, 1910, all other questions having been

previously determined by the court, said case came on

for trial before a jury to assess the amount of damages

for the land being condemned (R. 56). Thereafter the

jury duly returned a verdict assessing the damages for

the taking of all of the land of the defendants at $8,000

each. Plaintiff in error had the benefit of any rise in

value of the condemned lands subsequent to September

4, 1909, the date action was brought, and had the use

of said lands, the same being flooded by its dam from

the following spring to the date of trial. The trial court

instructed the jury to assess the damages as of the date

of September 4. 1909, and expressly instructed them that

they should not allow for interest from that date, as that

was a matter reserved for the court to decide and con-

sider thereafter. Thereafter the court allowed interest

on the amount of the verdict at the legal rate, from the

date at which damages were assessed by the jury (R.

55).

Lost \'alley is an admirable, one could almost say

an ideal, location for a reservoir site. An isolated val-

ley, high up in the mountains, where the snowfall and



precipitation is heavy (R. 66-103-104) and the loss of

stored water by evaporation is inconsiderable (R. 72).

Lost Valley comprises between five and six hundred

acres of practically level mountain meadow land, defend-

ants in error owning three hundred and twenty acres in

the very heart and center of it. From the level meadow

the land rises at first gradually toward the surrounding

hills, embracing enough more land to make about twelve

hundred acres that would be covered with water from

an eighty foot dam. Beyond the eighty foot contour

line the hills rise abruptly, the higher hills of the water-

shed, comprising some thirty square miles, rising to an

elevation of fifteen hundred feet above the valley (R.

57-58-87 106-107).

I>ost River flows from north to south across the

western end of the ^-alley, leaving Lost Valley through a

narrow canon, where the encompassing hills slope down

to the river. This canon or crevice, is about thirty-five

feet wide at the bottom, with a nearly uniform slope on

either side of one or one and a half to two. On both

sides the solid rock for a dam foundation is at or near

the surface all the way (R. 59, 69, 70, 71). It is a

splendid location for an impounding dam at a minimum

expense (R. 59-87-106).

At the time suit was brought plaintifif in error had

built a dam about twenty-five feet high, which flooded

a portion of the valley, about 500 acres, to a depth of

about twenty feet (R. 87-105). All of the land of



Frank Ryan was flooded and all but about 15 or 20

acres in the southwest corner of the land of Colonel W.

Ryan (R. 107). A dam could be easily and economi-

cally built to any height necessary to empound the entire

run-off of the watershed. An eighty foot dam would

store sixty thousand acre feet, covering about twelve

hundred acres, including all of the land of defendants in

error, except about 8 acres of the land of Colonel W.

Ryan (R. 69-70). An eighty foot contour line had

been surveyed by plaintiff in error before the trial (R.

123-87).

There was water to fill the reservoir to the capacity

of an eighty foot dam (R. 66-118-114-8). With a

twenty-five foot dam, in 1910, the reservoir filled in a

few days after the snow commenced to melt, although

the flood gate was wide open and was never closed up to

the time of the trial. And the water was shooting

through the flood gate under pressure (R. 103-104).

The dam site is located at one side of the valley

and is so protected that the usual danger from erosion

and breaks, where dams get the wave action the full

length of the reservoir, is obviated (R. 70-87-88).

An eighty foot dam would store water sufficient

to irrigate about twenty thousand acres (R. 106). The

testimony was conflicting as to whether or not it was

practical to irrigate part of the land mentioned in the

testimony with water stored in the Lost Valley reser-

voir, and some of it plaintiff in error claimed had come,



since the commencement of the condemnation proceed-

ings, or would come, under the Crane Creek irrigation

project and therefore should not be taken into considera-

tion. But, aside from these lands, there was an acreage,

which it was feasible to irrigate at a reasonable expense,

amounting to many times the highest capacity claimed

by any witness for the reservoir (Second Amended

Complaint, R. 8).

What is known as the Council Mesa orchard lands,

consisting of six thousand acres (R. 117), could be irri-

gated and what was barren land before be made worth

$500 an acre when in bearing orchard (R. 123).

Whether it was practical to get water on to this land

from Lost Valley in any other way or not, it was feasi-

ble to take water from the Middle Fork of the Weiser,

which water was over-appropriated, and substitute or

pay back, to parties having prior rights to the water of

Middle Fork, with water stored in Lost Valley, which

was simply released at the dam, flowing down Lost

Creek into the West Fork of the Weiser and then into

the Weiser River. Plaintiff in error claims to have in-

vested $200,000 on the strength of this being practical

(R. 124-120-115).

The Mesa lands are about 25 miles from Lost Val-

ley (R. 128). Between them and Lost Valley there was

land around Council which could be irrigated (R. 124).

There was thirty or forty thousand acres of land in In-

dian Valley needing more water, and which it was



practical io irrigate if cnougli water could be had (R.

121-122).

Robert J. Wood testified to a possible thirty thou-

sand acres (R. 83), exclusive of Indian Valley lands

and Council lands other than the Mesa tract, that might

use water from Lost Valley. As to much of this land

he had accurate technical and personal knowledge ac-

quired in the course of his practice as a civil engineer,

and he was very positive that it would be profitable and

practicable to irrigate it from Lost Valley (R. 83-84-

85). The VVeiser Irrigation District was short of wa-

ter toward the end of the irrigation season on about

twelve thousand acres (R. 84). The additional water

needed would be a quantity sufficient to irrigate four

thousand acres through the entire season (R. 89-100).

No new irrigation ditches would be required. It would

only be necessary to release the desired quantity of wa-

ter from the Lost Valley dam, during the season of low

water, to flow down stream and out on the land through

irrigation ditches already built. The same would be

true of certain Crane Creek land (R. 84-85).

Because of its isolated location in a new country it

was very doubtful if there was any established market

value for land in Lost Valley even for farming pur-

poses (R. 137-138-142-143-147-148). And, consider-

ing any and all purposes for which the land was adapted

and its superior value for reservoir purposes, no witness

had ever known of a reservoir site iust like this. As



was said by one of the witnesses for plaintiff in error:

"I don't think T ever saw a valley so precipitous and

sharp in its boundary lines and so close in its canon and

so level and smooth in its central portion. I don't think

I know of any such valley in Washington County nor

any lands like that" (R. 136). The map introduced in

evidence by defendants below and marked Exhibit "A,"

transmitted to this court and referred to in the testi-

mony of D. A. Utter (R. 61), shows that a considerable

part of the valley would be flooded with a dam only ten

feet high and the land that would be flooded with every

added ten feet in height at the dam up to eighty feet.



ARGUMENT.

AS TO THE MEASURE OF DAMAGES AND THE SCOPE
OF THE EVIDENCE.

Plaintiff in error admits in its second amended com-

plaint that the lands of the defendants have a reservoir

value because they condemn them solely for that pur-

pose. San Diego Land & Town Co. v. Neale, 25 Pac.

977, top 978, col. 1. That adaptibility for reservoir pur-

poses may be taken into consideration in determining

the value of property condemned is so well established

that we assume it will not be seriously questioned in the

brief of plaintiff* in error, which we have not yet seen,

so the decisions cited will only incidentally go to that

point. The question then arises as to what is the value

of the lands of defendants in error and how shall it be

estimated? And did the court below commit reversible

error in arriving at that value?

The undisputed testimony of all four of the engi-

neers of defendants below (R. 59-71-88-106) is that

Lost Valley is an admirable reservoir site; that a dam

can be cheaply built to the height of one hundred and

fifty feet or even higher; that an eighty foot dam is

perfectly feasible; that the drainage area and water sup-

ply is ample to fill the reservoir with an eighty foot dam,

impounding approximately 60,000 acre feet, which is

sufficient to irrigate 20,000 acres of land at the maxi-



mum allowance of three acre feet to the acre, although

there was testimony that two acre feet would be ample

for some of the lands that were highest in altitude and

closest to the reservoir. Plaintiff in error, in its second

amended complaint (R. 8), alleges that there is abun-

dant and sufficient water coming from the drainage area

of Lost Valley to fill the reservoir and that there are

lands, described in a general way, that can be reclaimed

and made productive sufficient to utilize the capacity

of the reservoir. The contention of the Water Co. then,

as we anticipate it, is not that said Lost Valley lands

are not adapted to and valuable for reservoir purposes,

or that there was lack of proof in this regard, but that

the manner in wdiich the valuation was ascertained was

wrong; that the value for reservoir purposes was "too

indefinite, uncertain, speculative and problematical";

that opinions as to the value of the lands of defendants

for reservoir purposes were based on the probable pro-

fits to the water company of the Lost Valley project;

that all evidence introduced to show why the said lands

were suited to reservoir purposes, a- the surrounding

hills, the storage basin, the location for an easily con-

structed dam, etc., should not have been admitted.

It is strikingly noticeable that the water company,

notwithstanding it claims to be a corporation engaged in

an extensive irrigation project, and, as may be presumed

and as is shown by the evidence, w^ith a number of ex-

pert engineers in its employ, does not attempt to prove
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by them or any other expert engineers, or persons quali-

fied to give an intelligent opinion, that the value of the

lands of defendants, considering value for reservoir

purposes, is less than was testified to by defendants' en-

gineers. They had made surveys to ascertain the con-

tour line with a thirty foot dam and also with an eighty

foot dam (R. 123), and, presumably their engineers had

at hand all the data relative to the capacity of the re-

servoir, the area of the watershed, etc. It is hardly

conceivable that they would have embarked on such a

project without having obtained all that information,

when they had already carried their dam up alx)ut

twenty-five feet and spent large sums on the project.

If the lands of defendants in error were valuable

for reservoir purposes, any intelligent judgment, con-

sideration or estimate of that value could not ignore ele-

ments of value so patent and controlling as the location

and character of the valley, the area of the watershed,

the feasibility and probable expensiveness of the dam

site, etc. On objection to this line of testimony (R. 59),

the court stated: "I shall permit this as bearing upon

the value of the land taken, that is, if it were practical

here to impound water only to the depth of one foot, it

is quite obvious, that, for reservoir purposes, the land

would be of little value, but if water can be impounded

to a great depth, in other words, if a large volume of

water can be impounded, then the land has a greater

value for reservoir purposes. That is, in a general way,
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the view T take of it." This view of the court is evi-

dently so in accord with reason and common sense that

it does not require any argument to sustain it.

The case of Boom Co. v. Patterson, 98 U. S. 403;

25 I.. Ed. 206, is the pioneer case, or at least the earliest

leadino- case, which decides that a land owner is en-

titled to prove any value which his property possesses.

That case has been cited and approved by the highest

courts in nearly every state in the Union. There three

islands, otherwise of trifling value, were so situated

that, in connection with the west bank of the river a

boom could be constructed capable of holding twenty

million feet of logs. The court said : "The boom com-

pany would greatly prefer them to more valuable agri-

cultural lands, or to lands situated elsewhere on the

river; as, by utilizing them in the manner proposed, they

would save heavy expenditures in constructing a boom

of equal capacity. Their adaptibility for boom purposes

was a circumstance, therefore, which the owner had a

right to insist upon as an element in estimating the value

of his lands." The Supreme Court here recognizes, as

an element entering into the case, the cheapness with

which a boom could be constructed. Why not the cheap-

ness with which a dam could be built in Lost Valley?

Further as to the range of testimony, in the fore-

going case it is said in the opinion : 'Tn determining the

value of land appropriated for public purposes, the same

considerations are to be regarded as in a sale of prop-
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erty between private parties. The inquiry in such case

must he what is the property worth in the market,

viewed not only merely with reference to the uses to

which it is at the time applied, but w^ith reference to the

uses to which it is plainly adapted; that is to say, what

is it worth from its availability for valuable uses. Prop-

erty is not to be deemed worthless because the owner al-

lows it to go to w^aste, or to be regarded as valueless be-

cause he is unable to put it to any use. Others may be

able to use it, and make it subserve the necessities or con-

veniences of life. Its capability of being made thus

available gives it a market value which can be readily

estimated.

So many and varied are the circumstances to be

taken into account in determining the value of the prop-

erty condemned for public purposes, that it is perhaps

impossible to formulate a rule to govern its appraise-

ment in all cases. Exceptional circumstances will modify

the most carefully guarded rule ; but, as a general thing,

we should say that the compensation to the owner is to

be estimated by reference to the uses for which the prop-

erty is suitable, having regard to the existing business

or wants of the community, or such as may be reason-

ably expected in the immediate future." Further on in

the opinion the Supreme Court of Ohio is quoted as say-

ing that the proper inquiry was, ''What is the valu' of

the property for the most advantageous uses to which it

may be applied?"
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Certain it is that there were no such elements of un-

certainty and speculation in the valuation of the Lost

Valley reservoir lands as Judge Brewer, in his very able

opinion in Montana Ry. v. Warren, 137 U. S. 348; 11

S. C. 96, conceded inhered in the valuation of a mining

"prospect," and where he said: "It may be conceded

that there is some element of uncertainty in this testi-

mony, but it is the best of which, in the nature of things,

the case was susceptible. That this mining claim, which

may be called 'only a prospect,' had a value fairly de-

nominated a 'market value,' may, as the Supreme Court

of Montana well says, be affirmed from the fact that

such prospects are the constant subject of barter and

sale. Until there has been full exploiting of the vein,

its value is not certain, AND THERE IS AN ELE-

MENT OF SPECULATION, IT MUST BE CON-

CEDED, in any estimate thereof. And yet, UNCER-
TAIN AND SPECULATIVE AS IT IS, such prospect

HAS A MARKET VALUE; and the absence of cer-

tainty is not a matter of which the railroad company can

take advantage when it seeks to enforce a sale. Con-

tiguous to a valuable mine, with indications that the vein

within such mine extends into this claim, the railroad

company may not plead the uncertainty in respect to

such extension as a ground for refusing to pay the full

value which it has acquired in the market by reason of

its surroundings and possibilities. In respect to such

value, the opinions of vvitnesses familiar with the terri-
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tory and its surroundings arc competent. At best, evi-

dence of value is largely a matter of opinion, especially

as to real estate—and there is no fixed or certain stand-

ard by which the real value can be ascertained. The jury

is compelled to reach its conclusions by comparison of

various estimates. Much more so is this true when the

effort is to ascertain the value of real estate in the

country, where sales are few, and where the elements

that enter into and determine the value are so varied in

character. And this uncertainty increases as we go into

the newer portions of our land, where settlements are re-

cent and values formative and speculative. Here, as

elsewhere, we are driven to ask the opinions of those

having special knowledge in respect thereto. It is not

questioned by the counsel for plaintiff in error that the

general rule is that value may be proved by the opinion

of any witness w^ho possesses sufficient knowledge on the

subject; but their contention is that the witnesses per-

mitted to testify had no such sufficient knowledge. It is

difficult to lay down any exact rule in respect to the

amount of know^ledge a witness must possess, and the

determination of this matter rests largely in the discre-

tion of the trial judge. ^ ^ -a-^ 'fhc witnesses

whose testimony is complained of all testified that they

knew the land and its surroundings, and many of them

that they had dealt in mining claims situated in the dis-

trict, and had opinions as to the value of the property.

It is true some of them did not claim to be familiar with
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sales of other property in the immediate vicinity, and

the want of that means of knowledge is the specific ob-

jection made in the supreme court of the territory to

the competency of those witnesses. But the possession

of that means of knowled^^c is not essential. It has

often been held that farmers living in the vicinity

of a farm whose value is in question, may testify as to

its value, although no sales have been made to their

knowledge of that or similar property. Indeed, if tlie

rule zvere as striui^ent as contended, no value could be

established in a cominunity until there had been sales of

tJie property in question, or similar property."

\Yq would call especial attention to the rule laid

down in the foregoing case, at the close of the opinion,

as to the proper w^ay of arriving at the value of prop-

erty, to-wit : "After a witness has testified that he

knows the property and its value, he may be called upon

to state such value. The means and extent of his infor-

mation, and therefore the worth of his opinion, may be

developed at length on cross examination. And it is

fully open to the adverse party, if not satisfied zvitJi the

7'alucs thus given, to call zvitnesses in the extent of

zn'hose knowledge and the zveight of zvhose opinions it

has confidence. We think the Supreme Court of Mon-

tana was right in holding that no error was com-

mitted in permitting the testimony of these witnesses."

Montana Ry. Co. v. Jl^arren was decided by the

United States Supreme Court in the light of the de-
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cision rendered by the Supreme Court of Montana and

it is well to consider it in connection with the opinion of

the state court, 12 Pac. 641, where it is said: "A man

may have property well situated to a certain purpose

—

such as a mill site, or as a farm, or as a residence or

store, or as a mine—and he may refuse to use it for any

of those purposes to which it is best suited. Still he may

sell it in open market to a purchaser whose opinion of its

present market value is based upon the future use to

which it may be put. Still he may claim, in any pro-

ceeding to condemn that land, the market value thereof,

as that value is fixed by the public for those purposes.

The difference between such a valuation and specu-

lation seems clear. Land never used by its owner for

any purpose is sought to be condemned. The fertility

of the soil is one of the characteristics or properties of

that land. It has never produced any returns; but there

is no attempt to prove future productions. They are

speculative. The fertility of the soil is a fact—a fact

which in some cases may add great value to the prop-

erty, and may be one of the constituents of the market

price. * * *

Many of our most valuable mines stand isolated and

alone; the property adjacent has never been sold; the

mines have not been sold for years; and following the

rule invoked by appellants, these mines could be con-

demned for public purposes at the nominal value of a

dollar. It is evident, at least, that such a rule could not
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apply to newly-settled and sparsely populated countries

such as this.

Counsel for appellant have selected certain portions

of the testimony of respondent's witnesses given upon

cross examination, in order to shozv that their evidence

ivas 'mere guess zvork.' It zvould be a rare case where

able counsel could not, on cross examination, lead a zvit-

ncss to make some such statement. The better rule is to

ascertain from the whole testimony whether or not the

well-founded opinion of zvitnesses, or 'guess work' is

given. In this case it appears from an inspection of the

whole record that the opinions which were given were

hased upon the requisite facts—the description, the char-

acter of the land in question, and of property adjacent

thereto."

In the case at bar, likewise, fragments of testimony

elicited on cross examination, are relied upon to totally

disqualify witnesses, when, if their evidence is not good

enough for the jury to weigh, the best evidence available

under the circumstances, it is impossible to proceed far-

ther and the land owners are at the mercy of the con-

demnor. Construed in the light of the preceding para-

graph, we do not fear the closest scrutiny of the testi-

mony ofifered in behalf of defendants below.

Another leading case is Little Rock J. R. R. Co. v.

Woodruff. 49 Ark. 381 ; 4 Am. St. Rep. 51. There the

value of a point of rocks for a bridge site was held to

be a proper element of damage. The testimony of wit-



18

nesses ran all the way from $1,500 to $50,000. We
quote from the opinion:

"As a general guide to the range which the testi-

mony should be allowed to assume, we think it safe to

say that the land owner should be allowed to state, and

have his witnesses state, every fact concerning the prop-

erty which he would naturally be disposed to adduce in

order to place it in an advantageous light if he were at-

tempting to negotiate a sale of it to a private individual.

On the other hand, the jury and the opposing counsel for

the information of the jury, should be allowed to make

every inquiry concerning the property, which one about

to buy it would feel it to his advantage to make. This

is only another way of stating the rule laid down in

Boom Co. v. Patterson. * * *

Taking this rule as a line of departure, w-e proceed

to determine the point—which counsel have made the

subject of controversy in their briefs; that is to say,

whether it was proper for appellees to adduce evidence

to show the value and advantage which the point of

rocks possessed as a bridge site.

It was contended by the railroad that they had a

special right under the laws of Arkansas to construct

the road and erect the bridge, and the defendant not

having shown any such similar right could not have

damages based on a use to which he could not have put

the property, and not having a right to bridge the Ar-

kansas, he was not deprived of anything but his land.
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This is asking us to put fetters on the market value,

if it is not a proposition to discard it as a criterion of

value altogether. It would hardly be doubted that if

Woodruff had gone upon the market to sell this prop-

erty, he would not have concealed the fact that it pps-

sessed superior advantages as a bridge site. Now, if he

would not have concealed it from the purchaser, it would

be unfair for the court to conceal it from the jury. On

the other hand, if one had been about to purchase this

property he would hardly have been so obtuse as to

overlook an element of value so obvious as its elegibility

for a bridge site. Railroad and bridge companies do

not condemn all the land that they make use of in their

location. The amount that they obtain in this way is

perhaps a small percentage of what they utilize. They

are practically in the market as purchasers, and they are

sometimes in a position to dictate very favorable terms.

We think that the public demand that there will be for

suburban land for depot and bridge sites is a recognized

factor in the market value of property in some cases.

All that lends value to anything we have, is the fact that

other pec>ple want it and are willing to pay the money

for it. If it were announced that a point of rocks on

the Mississippi River, at ?Iopefield, opposite Memphis,

was offered for sale upon the market, it is safe to predict

that there would be no lack of bidders, and that the price

offered would be very much above what the property

would be worth as a piece nf land. In their anxiety to
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secure property so salable, bidders would hardly delay

until they had obtained authority to build a bridge.

Of course it does not follow that because a par-

ticular spot of ground constitutes a bridge site, that it

therefore has great market value, there may be no rea-

sonable possibility that anyone will ever want to build

a bridge at that point, thus feasibility is an essential

condition of value in such cases.

If the market value of property is the true cri-

terion of damages in these cases, it also follows that the

uses to which the owner may apply the property is a

matter of no significance. If, instead of its salable

value, the owner was entitled to recover for his prop-

erty only what Bouvier calls its 'value in use,' then the

utility of the property to the owner would become an

all important inquiry. But this, as we have shown, is

not the criterion.

The counsel for appellant cites very respectable au-

thority to support his contention, but the decisions cited

are in direct conflict with the more authoritative cases of

Boom Co. V. Patterson and Railroad v. McGehee, 41

Ark. 207. To these cases we adhere, understanding

them, as we do, to go no further than to hold that the

owner may be allowed to show every advantage that his

property possesses, present and prospective, in order

that the jury may satisfactorily determine what price it

could be sold for upon the market."
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Tt is hnrrllv to he supposed that, if HefenHants were

ofTcriiiL^ ilu-ir lands I'oi- sale and ])lainii(T was a possible

l)incliase)- thereof, that phiintilT wnuld not secure all

die information possible, relative to the area of the wa-

tershed, location of the dam, water available, the loca-

tion and character of lands that could be reclaimed, and

tlie cheapness of construction of the dam and all the ele-

ments that enter into making it a feasible, practical and

profitable reservoir and irrigation proposition. Ob-

viously, as said by the trial court, if the reservoir would

impound but a foot of water it would be of little value.

T.ikewise, assuming as a matter of illustration and argu-

ment, that, to impound enough water to irrigate twenty

thousand acres would require a dam half a mile high

and a mile wide, it is plain there would be no reservoir

value, or. it there was no river, or flood waters to store,

or no lands to irriL;ate lying lower than the dam.

The evidence shows that little, if any, land had

changed hands in or near Lost Valley in recent years,

and that land transactions around there were so infre-

quent that no market \'alue, in the common acceptation

of the term, has been established even for agricultural

purposes. It is a well known fact, as has been said in

one of the cases, that reservoir sites are few and far be-

tween, and are not things that are commonly bought and

sold on tlie market, and so cannot be said to have a

defined market value in a general sense. The witness,

Robert J. Wood, in the course of his practice as an en-
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gineer, had been connected with five or six Idaho

reservoir sites, but thev were merely in contemplation

and there had been no sales (R. 82-83). J. T. Burke

had been an engineer in the reclamation service for eight

years in Idaho, Washington and Arizona (R. 105). He

had known of some sales for reservoir purposes (R.

107-108), but the only sales in Idaho he knew about

were in connection with the Deer Flat reservoir, or the

reservoir near Nampa. On cross examination he said

those lands sold at from $15 to $25 an acre and his

judgment was that the Lost Valley lands were worth

about three times as much per acre (R. 112). G. R.

Baker was a Denver engineer, whose practice was con-

fined to reservoir and irrigation work in Colorado,

Texas, New Mexico and some in Idaho and Utah. He

had know^n of a number of sales for reservoir purposes

in other states than Idaho (R. 68-69-74-75). While

these sales and other reservoir propositions may not

have been sufficient to establish a definite market value,

they constituted at least a substantial basis of compari-

son that gave added weight to the opinions of these en-

gineers.

The court carefully instructed the jury (R. 147)

that it was extremely doubtful that there had been any

sales that would establish any market value of the de-

fendant's lands, and that other evidence as to the value

of the property offered, both by plaintiff and defend-

ants, was only for the purpose of assisting the jury in

arriving at the actual value.
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Sec. 5221, Statutes of Idaho, relating to eminent

domain, provides : "For the purpose of assessing com-

pensation and damages, the right thereto shall be

deemed to have accrued at the date of the summons,

and its actual value at that time shall be the measure of

compensation for all property that is actually

taken * * *"

This section of the Idaho Statutes would seem to

warrant the introduction of evidence to prove the actual

value in all cases, but some authorities seem to make

the terms "actual value" and "market value" synony-

mous, where there is a market value, but, in jurisdictions

requiring the market value to be established, the au-

thorities seem to be practically unanimous that, where

there is no market value, the actual value should be

taken.

"If the property has no market value, then it is a

question of real or actual value, and every fact bearing

on such value may be shown, and those acquainted with

the property and its surroundings may give their opin-

ions of its value, though not experts in the strict sense."

Second Lewis on Eminent Domain (Third Ed.), page

1233; note to 88, Am. Dec. 117; Montana Ry. v. War-

ren, supra.

"The fact that there was no market value of the

lots in defendant's addition would not warrant the rail-

way company in appropriating them without compensa-

tion. The law does not presume or require impossibili-
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ties, it onlv demaiuls or ref|nires tlie best proof under the

circuinslanoos <»l eaih rase. W Ikmc the jiropcriy lias a

market value the rule is strict and requires only that

value to l>e shown: Imt where it is shown that the prop-

erty is without a market value, then the law allows the

next best evidence to be given to ascertain its value. Its

value may be determined by persons who are known to

he judges." St. Louis K. & .V. Ry. v. Chaf^niaii, 38

Kans. 307: 16 Pac. 695.

In Iiiterlakeii Land Co. v. City of Seattle, 47 Wash.

603 ; 92 Pac. 423, a strip of land a foot wide had no

value when considered alone and without regard to its

situation and relation to adjoining property, but there

was an unplatted tract adjoining it that would have ac-

cess to a street if the owners could purchase the foot

condemned: held, ihat was an element of damage to

consider on condemnation of the strip.

"Preliminary proof of personal knowledge of the

witness as to the value of the land in question, based on

actual sales, is not indispensable. The lack of such ac-

quaintance, or absence of proof thereof, would go to

the w^eight rather than to the admissibility of the evi-

dence.

The plan of a proposed building, rendered impossi-

ble by the taking, would be inadmissible to prove future

probable profits, and so enhance the damages, but would

be admissible to show the uses to which the property

could be put." Chicago & E. R. Co. v. Blake,, 116 111.

163; 4 N. E. 488.
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Tn the case of Cochrane v. Commomvealth, 175

Mass. 299; 78 Am. St. Rep. 491, land had special value

as a mill site, and a man famihar with the print mill

business was allowed to testify as to its value, although

he knew of no sales and based his estimates from his

own experience in the business. The court said that

where the property was of a nature not commonly

bought and sold, the necessity of the case compelled the

admission of testimony based on knowledge of the busi-

ness, or else the owner would be denied the power of

proving the real value of his property, as no one could

testify as to the value of the lands from recent sales in

the neighborhood ; there being no similar land, and mill

sites not being commonly bought and sold.

Where the property condemned has an uncertain

market value, it is competent for the witnesses to be al-

lowed to state to the jury the reasons and any special

circumstances upon which their opinions were based,

with reference to special value for particular uses; not

that the jury should be absolutely governed by such tes-

timony, but as aids, in order that the real value of the

property might be ascertained. Next to last paragraph,

Denver & R. G. R. Co. v. Griffith, 31 Pac. 171.

Evidence was allowed as to the value of a water

power, and its adaptability to the operation of mining

machinery and electric motors in and about the City of

Aspen, although such uses had not been actually ar-

ranged for at the time. Colorado M. Ry. Co. v. Brown

ctaL, 15 Col. .598:25 Pac. 87.
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Even where there is an established market value, all

the facts as to the condition of the land, surroundings

and conditions bearing on future capabilities may be

shown. Benninghoff v. Town of Palisade, (Col. 1910)

108 Pac. 981.

The case of San Diego Land & Town Co. v. Neale,

(Cal.) 20 Pac. 372, may be regarded as a leading case

and one squarely in point with the case at bar, present-

ing similar facts as to situation and physical features,

except that the lands were not as essential a part of the

reservoir as are the lands of the defendants in error,

whose lands are the key to the whole reservoir situa-

tion. In that case, speaking of two other decisions by

the California court, it is said

:

"It is claimed that there was error in admitting

evidence of the value of defendant's property as a reser-

voir site and instructing the jury upon that theory (cit-

ing two early California cases). It must be admitted

that these cases in some degree sustain the position

—

but insofar as they sustain the position of appellant, we

think they are in violation of sound principles and op-

posed to the 07-'erwhelming current of authority."

Further on the court says: '*Now where there is

no actual demand and current rate or price, either be-

cause there have been no sales of similar property, or

because the particular piece is the only one of its kind

in the neighborhood, and no one has been able to use it

for the purposes for which it is suitable, and for which
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it might be profitable to use it. In such case it is some-

times said that the property has no market value in the

strict sense of the term—and in one sense this is true.

But it is certain that a corporation could not for that

reason appropriate it for nothing. From the necessity

of the case, the value must be arrived at from the opin-

ions of well-informed persons, based on the purposes for

which the property is suitable. This is not taking the

'value in use' to the owner as contradistinguished from

the market value. What is done, is merely to take into

consideration the purposes for which the property is

suitable, as a means of ascertaining what a reasonable

person would in all probability be willing to give for it,

which in a general sense may be said to be the market

value, and in such an inquiry, it is manifest that the fact

that the property has not been previously used for the

purposes in question is irrelevant. The current of au-

thority sustains these views."

In the same case it is further said: *'We think,

therefore, that it was proper to show the value of the

property as a reservoir site. This is not sanctioning a

remote or speculative value, it is merely taking its pres-

ent value for prospective purposes.

But it is argued that the value *as a reservoir site

should not have been taken, because there was no prac-

ticable site for a dam upon the defendants' property, the

only use of it for a reservoir purpose, being in connec-

tion with the lands of the plaintiff. But, while it might
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perhaps have heen more accurate to say 'part of a reser-

voir site' or 'for reservoir purposes,' we think this trifl-

ing verbal inaccuracy need not be noticed, and that the

evidence was properly admitted. While it is true that

the defendants' property had no value for reservoir pur-

poses except in connection with the land of the plaintiff,

it is equally true that plaintiff's property had little value

for such reservoir purposes except in connection with

the land of the defendants, the plaintiff's own evidence

being that, with the defendants' land included, the reser-

voir will hold about sixty thousand million gallons, and

without the lands of the defendants it will hold only

about one-tenth of that quantity. And, this being the case,

we can see no more reason for saying that the plaintiff

can take the defendants' portion, without regard to its

value for reservoir purposes, than for saying the defend-

ants (if they happen to commence action first) could take

the plaintift"'s portion on the same basis. The question

of value is distinct from the question of ownership.

* * * Suppose, for illustration, that the two sides

of a canon suitable for reservoir purposes were owned

respectively by two persons who were joined as defend-

ants in a proceeding to condemn their land by a water

company, which did not own any of the property. It

would not be pretended that the company could take the

property at its value for agricultural or grazing pur-

poses (which value might be nominal) merely because

it was owned by different persons. Such a position
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would be ridiculous. Now, it is no difference in prin-

ciple where the company owns somewhat more than

one-half of the more valuable portion. The logical re-

sult of the argument for the appellant is that if the

company owned but a small portion of the canon, it

could acquire all the rest, without regard to the value

for the only purpose for which it might have much

value, merely because the other parties did not own the

whole and had not been able or did not desire to go into

the business themselves. It seems clear that such is not

the lazu."

After a retrial, San Diego Laud & Tozvn Co. v.

Neale was again appealed. 88 Cal. 50; 25 Pac. 977.

The former opinion in the same case was upheld, al-

though there was error on the second trial because "the

opinion of some of the witnesses was based on specu-

lative and conjectural calculations of expenditure and

profit for a period of five years, and others on a basis

of ten years, in connection with the property owned by

plaintiff." On page 979, 25 Pac, it will be seen how

radically the testimony there differed from that in the

case at bar, as, for a period of ten years income, taxes,

renewals, running expenses, probable increase of popu-

lation of National City from 2,000 to 6,500, and other

things entered into extended suppositional bookkeeping,

covering a period of ten years, from all of which the

present worth of the land was calculated. Plainly that

was going too far, But in that case Boom Co. v. Pat-
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tcrsou and Railroad Co. v. JVoodruff (heretofore cited)

are approved, and it is expressly said (Pac. 980) that

"it is perhaps impossible to formulate a rule to govern

the appraisement of property in all cases; but it is easy

and safe to pursue the course pointed out by the court

in Railroad Co. v. Woodruff. * * *" and on page

981 it is expressly stated that any facts showing the

nature of the land in controversy, and its adaptability

for reservoir purposes may be shown. "The area of the

watershed and amount of water * * * . {qj- ^

reservoir would be useless without water. That there

was land irrigable from the reservoir, and cities and

towns which were being supplied with water from wells,

were matters not only tending to show that it was a

practicable reservoir site, but bearing directly upon its

value."

Later, the Supreme Court of California in Spring

Valley Water Works v. Drinkhou.se, 28 Pac. 681, says

that the rule laid down on the first appeal of Land &
Tozvn Co. V. Neale "is not in reality any departure from

the rule which requires the evidence of value to be con-

fined to what the property is worth in the market, having

regard to the most valuable use to which it may be de-

voted." In the Drinkhouse case it was held to be error

to not permit the witness, Howard, to answer the follow-

ing questions: "Do you know the value of that land

down there for reservoir purposes? Have you any

means of knowing the value of this land for reservoir
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purposes?" * * * "Nor would this rule, as sup-

posed by respondent, justify the admission of mere spec-

ulative opinions based upon the necessities of the plain-

tiff, or what the plaintiff could afford to give for the

land rather than do without it." It was also held that,

the owner of the land having testified that she knew its

value, "The witness should have been permitted to tes-

tify to the value of the property. It may be that a cross

examination would have shown that such opinion was

entitled to but little weight, but that does not affect the

question of its admissibility."

The Supreme Court of California, in City of Santa

Ana V. Harlhi, 99 Cal. 538 (34 Pac. 224), approves

Boom Co. V. Patterson, Railroad Co. v. Woodruff and

Land & Town Co. v. Ncale and held it was error to not

permit this question, "What are the characteristics or

qualities of the land, Mr. Palmer, that render it suitable

for a court house?" and, likewise, similar questions tend-

ing to draw out testimony showing the adaptation of the

land for a college, etc. These purposes might, under

the evidence, be quite different from the case of a forti-

fication site, being condemned by the government, the

only possible purchaser for such a purpose, as was

pointed out in Land & Tozvu Co. v. Ncale, first case.

When the Government condemned the Gettysburg bat-

tlefield for a national park, it was held the owners were

entitled to have historical value considered. Five Tracts

of Land in Cumberland Tp., Adams Co., Pa. v. U, S.,
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101 Fed. 661 ; 41 C. C. A. 580. Town Co. v. Neale, 20

Pac. 372 and Water Works v. Drinkhouse were later af-

firmed in City v. Pomeroy, 124 Cal. 644; 57 Pac. 585,

see 602, where it is said the thing to be ascertained is

actual value, of which market value is usually the cri-

terion, and it was held existence of actual value dis-

covered after condemnation was begun could even be

shown.

In Portneuf Marsh Irr. Co. v. Portneuf Irr. Co., an

Idaho case just decided, 114 Pac. Advance Sheets No. 1,

19, on page 20, col. 2, quoting from an Iowa case, it is

said : "It is often difficult to determine the market value

of property, for the reason that there may be no general

demand for the same, or it may be that the property is

only valuable for a specific purpose, as was the case here,

and a value can only be estimated upon the basis of the

fitness of the property for the specific use on account of

its formation, its location or other specific natural or

artificial adaptability to the use for which it is sought.

In a case, therefore, where no general market value can

be ascertained, these latter elements must be taken into

consideration and are proper subjects of inquiry in ar-

riving at the value of the property."

In C. K. & N. Ry. Co. v. Davidson, 49 Kans. 589;

31 Pac. 131, the land was used for farming, but had

what was admitted to be a speculative market value for

town lot purposes. Witnesses were allowed to testify
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to thi^ and to take into consideration nearness to town,

the fad that it could be divided into lots, etc.

Any use for which the property is adapted, whether

so used or not, including that for which it is being con-

demned, should be considered, and surroundings, etc.,

may be shown. In re Simmons et al., 114 N. Y. S. 545.

In fosgafe v. Tozim of Hudson, (Mass. 1901) 59

N. E. 809, it was held not error to refuse to instruct that

land owner was not entitled to damages because of the

possibilities of the future, or a future development,

since, in estimating the damages caused to the land, the

uses or capabilities to which it was then adapted or

might be applied should be considered.

Also see Goodin v. Cincinnati & Whitewater Canal

Co., 18 Ohio State, 169; 98 Am. Dec. 95.

Many of the authorities hold that where property

is valuable largely, or exclusively, for a special purpose,

that the measure of damages is for the most valuable

use. Anything short of that would not be full compen-

sation. McKnight v. City of Wichita, (Kans. 1910)

109 Pac. 994; authorities heretofore cited, including

Montana Ry. v. Warren, 12 Pac. 641 (see 646) ; Coch-

rane V. Commomvealth , 175 Mass. 299 (78 Am. St. Rep.

491), and Spring Valley Water Works v. Drinkhouse,

28 Pac. 681.

After all there is no conflict here with the decisions

holding that the value should be estimated in view of any

and all purposes to which the land is adapted, as the
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greater includes the lesser value, at least where the most

valuable use is incompatible with or precludes the pos-

sibility of a less valuable use, as where use as a reser-

voir would destroy possibility of farm value. If

there was doubt as to reservoir value for an entire tract,

or a mere probability of its being suitable or marketable

in the near future for such purpose, such probability

might be considered as enhancing farm value, or as an

amount beyond agricultural value which a purchaser

would be willing to pay for the chance that the land

would be available for the more valuable use of a reser-

voir site. But, in the case at bar, there is no question

that all the land will be inundated and destroyed for

farming purposes ; the reservoir value is admitted and is

so much beyond any other value as to render it imma-

terial. Certainly the water company would not be prej-

udiced and could not complain if an additional element

of damage or value was omitted, when it could not in

any conceivable way have made the verdict less.

The rule that the special value of the land to the

party acquiring it by condemnation shall not add to the

compensation to be paid, applies to cases where the

taking which is advantageous to the taker is not pe-

culiarly advantageous to the seller. If, however, the ad-

vantageous feature is of such a nature that it is of spe-

cial commercial value in the hands of either, then one

cannot take it from the other without paying for such

special value. Boom Co. v. Patterson cited and fol-
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lowed; 52 xN. J. Law, 381 ; 20 Atl. 56; 19 Am. St. Rep.

454.

It will be seen from the foregoing decisions that de-

fendants in error, in qualifying their witnesses to testify

to the value of their Lost Valley lands, followed the rule

laid down by an almost unbroken line of cases. The wit-

nesses were only asked in a general way as to their ex-

perience and to describe the conditions surrounding the

lands being condemned, then, having stated that they

knew their value in view of any and all of the purposes

to which they were adapted, to state what, in their opin-

ion said lands were worth. Nowhere did the defendants

themselves go into the cost of the construction of a dam

or irrigation works ; they merely showed adaptability for

reservoir purposes, all other matters were brought out

on cross examination, and that was the proper course to

pursue.

"In estimating the value of land before taking it

for railroad purposes, its possible and probable uses are

important elements, and may be shown by the opinions

of experts; but the details of improvements, cost, or

probable rental value afterwards, are not admissible as

independent facts. Still, they ought to enter into the

view of the expert in forming his opinion, and whether

they have done so or not is a legitimate subject of cross

examination." Harris v. Ry. Co., 141 Pa. St. 243; 23

Am. St. Rep. 278, and Montana Ry. v. Warren, 137 U.

S. 348, and Spring Valley Water Works v. Drinkho use,

and other authorities heretofore cited.
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The law does not require impossibilities, and surely

it cannot be possible that any witness could have or give

an intelligent opinion or have any sane judgment as to

value for reservoir purposes without knowing and

taking into consideration at least the broad general fea-

tures of the situation, as they would present themselves

to practical men with experience in irrigation and reser-

voir matters, showing the feasibility of utilizing the stor-

age basin. To be feasible it must be practical, that is

profitable, and, unless it is feasible to use land for a

particular purpose it is not adapted to that purpose.

The witness, Wood, (R. 97), on cross examination

testified: "Any business man you took a proposition

of that kind to would, of course, have to investigate it.

I say no man, in my opinion, would invest the amount of

money I am talking about upon this project from the

statements and information I have given the jury. I

think it is a fair basis upon which to estimate the value

of this project, any reasonable value. I wouldn't in-

vest the amount of money I am talking about, seven

hundred thousand dollars, upon the knowledge I have

of it today; I would spend six months finding out what

it was. If you were going to investigate it from that

standpoint, it would cost you practically two per cent of

your cost; you would necessarily have to spend twenty

thousand dollars to know before you would invest any

money."
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Now, that question was asked to try to show the

witness had not made the necessary investigation to

fjuaHfy himself as a witness. He did not mean though

that a business man would not pay the thirty thousand

dollars valuation which he placed on the lands of de-

fendants in error (R. 98), but that they would not spend

$700,000 in development and construction until they in-

vestigated further. Being asked by the court, he stated

he was satisfied as to the value a business man would

pay for the lands of defendants in error without fur-

ther investigation. C. K. Macey, general manager of

the condemning water company, testified the company it-

self had embarked on this project, built the Lost Valley

dam, a diversion dam from the Middle Fork and some

six miles of flume or ditch, to irrigate the Council Mesa

orchard lands alone. Beyond that, he said, their plans

were not definite, but he testified: *'We proposed to

dispose of other waters under sale, rental and distribu-

tion for the reclamation of arid lands throughout the

Weiser River and the Snake River Valley, if we found

it practical. I don't know as I put that limitation be-

fore, but, of course, we would not follow out any pro-

posed plan unless we found it practical. I have stated

before that there were tracts of land in Council Valley,

Salubria Valley, Middle Valley and the Snake Valley be-

low Weiser that are now arid, that are susceptible of ir-

rigation from this general system from the Lost River

reservoir. I hadn't determined at that time whether it
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was practical, and I don't know at the present time ; we

don't know but the expense will be prohibitive. I know

nothing about it whatever as to its feasibility from a

financial standpoint. We have made no detailed surveys

yet; no surveys that have determined the feasibility

from a financial standpoint" (R. 119).

When witnesses give their judgment as to value, we

are met with the objection that it is guess work and has

no foundation. When they justify and test their judg-

ment on cross examination with detailed information

and figure out plans by which they think the proposition

can be made to pay and their valuation seem on a pro-

fitable or reasonable basis, we are met with the objection

that it is taking "profits," their profits, into consider-^

tion and incompetent. Not having seen the brief of

plaintiff in error, we have found it impossible to antici-

pate arguments without going to greater length than we

had intended. We have quoted somewhat extensively

from decisions, both to make our argument clearer and

hoping to save time enough to Your Honors to com-

pensate for that spent on this brief. If it shall be claimed

that the engineers should have made surveys and had

still more detailed information as to the feasibility of

irrigating lands from the reservoir, the cost of con-

struction, etc., it should be considered that the cost

would have been prohibitive and that they themselves

invested their money without doing so: that they admit

in their pleadings, on which we have a right to rely^
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enough as to the water and land available for practical

use, as well as in their testimony, to supply any short-

age of information that might be imputed to the engi-

neers of defendants in error, whose testimony they made

no attempt to dispute with their own engineers as to

the reservoir site and main features of the case.

The court specifically and at great length instructed

the jury that they could not take into consideration the

profitableness or unprofitableness of the project; that it

would not be proper for them, from such evidence, to

make a calculation as to how profitable the scheme of

the plaintiff was likely to be, and award to the defend-

ants an amount based upon such calculations. Such

method, it is said, would be entirely too conjectural and

too speculative, and the impropriety of such a course

was illustrated and emphasized (R. 148), and the court

further said in that regard

:

"The evidence is admitted because of peculiar con-

ditions surrounding the property. In other words, the

court must make a virtue of necessity, and it appearing

doubtful whether or not the property has a market value

from which you could determine the actual value of the

lands, the evidence with regard to all of these physical

conditions has been permitted to go before you for the

purpose of throwing some light upon the general ques-

tion of their value, and not for the purpose of determin-

ing the precise profits, if any, of the scheme. It may

or may not turn out to be profitable. If it turns out to
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be unprofitable, the defendants should still have just

compensation for their lands, which are being taken for

the reservoir site. You are to consider all of the evi-

dence, gentlemen, in this light : How would a man who

owned these lands, and how would contemplating pur-

chasers, men who had in mind the promotion of an ir-

rigation project of this kind, look upon these features in

fixing the price which they would be willing to pay for

the land?"

And the court further instructed: "You are not to

exclude from your consideration this evidence, you are

to take it all into consideration for the purpose not of

trying to determine definitely how profitable the scheme

would be and so award to the defendants a part of those

profits, or how unprofitable it will be, and then say you

will not award them anything because it will be unprofit-

able, but you are to consider all of these facts and cir-

cumstances simply for the purpose of enabling you to

reach an intelligent judgment as to what buyers and

sellers would, in negotiations upon the open market, con-

clude the property was worth in September, 1909."

The witness, Robert J. \\'ood. on cross examination

specifically stated that he did not take the question of

profits into consideration (R. 91). Construing his

whole testimony together, it is plain that he took into

consideration his practical experience as an engineer in

connection with similar undertakings, the admirable
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reservoir site he had seen in Lost Valley, as set out in

the statement cf this case and as at least partially told

in his testimony, his general knowledge of all the land

which might come under this project, together with de-

tailed and very exact knowledge as to much of it by

reason of surveys made in the course of his practice and

by reason of having been appointed by the court to

adjudicate water rights in part of the territory that had

ditches built but needed more water (R. 84), and from

the testimony on the trial, from all the information he

had obtained and the things he had observed and his

knowledge of the country and conditions, it was his

judgment that the two quarters of land were worth $30,-

000. On cross examination to test the reasonableness

of bis opinion, he was able to show that it would be

feasible, or profitable for that matter, on that basis.

The undisputed testimony was that water in that county

had an established market value of $50 an acre (R. 86-

91-109) then, so it was not necessary to figure future

profits. It did not depend on the future and was no

more speculative than estimates of value commonly are.

The witness satisfied himself, it was his opinion, that

there would be a handsome margin beyond the cost of

construction, as conditions and values existed right then.

^Vith such a margin, what the Lost Valley land was

worth was a matter of opinion—he gave his best judg-

ment ; the jury was entitled to consider it. He con-

sidered the feasibility of the project from more than
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one standpoint, none of them requiring all of the land

he thought it might be possible to include.

The witness, Burke, placed the valuation of the two

claims at $27,000 (R. 113), and G. R. Baker at $40,-

000 f R. 78). Both of them had known of sales of reser-

voir lands, and all three included all of the purposes for

which the land was adapted. Mr. Burke specifically said

he considered agricultural purposes but he thought that

had little to do with their value (R. Ill, 107).

In Board of County Com'rs of Blue Earth Co. v.

R\., 14 N. W. 72>, witnesses upon cross examination as

to the basis of their estimates of value, said they went

through the mental process of dividing the land into lots

and valuing the lots, it being adapted to town lot pur-

poses. The court instructed the jury that the witnesses

may or may not have adopted the best methods; which

was a matter for them to consider; but that they must

bear in mind that the ultimate question for their con-

sideration and finding was the value of the entire block

as it stands, the extent to which that value had been di-

minished. Held the jury was clearly and correctly in-

structed so as to prevent any misconception on their part

of the basis of their verdict.

In Muskeget Island Club v. Tozmi of Nantucket,

(Mass.), it was held an islander who knew the value,

largely for shooting purposes, of land on other sandy

islands, could testify to the value of island land, al-

though he had only been in sight of the island.

I
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The verdict of a jury in condemnation proceedings,

approved by the trial judge, will not be lightly set aside,

but will usually be treated as conclusive by the appellate

court.

Portland & S. Ry. Co. v. Skamania Boom Co.,

109 Pac. 814.

Beale v. City of Boston, 43 N. E. 1090.

City of Tacouia v. Hansen, 110 Pac. 426, see

427.

/// re Mikvaukee Li^ht, Heat & Traction Co.,

142 Wis. 424; 125 N. W. 903.

Columbia & C. R. Boom & Rafting Co. v. Hutch-

inson, 105 Pac. (Wash.) 636, was a case where only a

narrow strip of plaintiff's land along the shore was taken

for boom purposes, and the jury awarded $3,500, and, in

passing on the motion for a new trial, the trial court

said:

"In this case the court has felt that the verdict

was excessive; in fact, higher than the entire land of

defendant is worth. However, the court may be mis-

taken =«=**_ While the land has littie value,

yet the water front at the mouth of the Cowlitz River in

itself may have considerable value. Since I have heard

of some purchases of deep water fronts outside of city

limits at fabulous figures, I have been inclined to think

maybe this verdict is not excessive, and my ow^n ideas
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In passing on the foregoing case on appeal, it was

said: "Whether or not the verdict was excessive, is a

more difficult question. Based upon the value of the land

for agricultural purposes it could not be justified under

the most favorable evidence, but the land was valuable

for a boom site, and the jury had the right to take that

fact into consideration in making up their verdict, and,

viewing the verdict in the light of such fact we cannot

say that it was excessive. Moreover, in addition to the

evidence contained in the record, the jury and trial court

had the advantage of a view of the premises, and could

thus test the accuracy of the statements of the witnesses

bv their own observations."

As to the affidavits of the two jurors (R. 157, 158)

as to what they took into consideration in arriving at

their verdict, the testimonv of Mr. Wood was that there

was the equivalent of four thousand acres, instead of

two thousand, to which water could be sold without

building additional ditches (R. 100-84), but it is hardly

conceivable that all of the jurors excluded all the other

testimony. It was doubtless the usual case of a com-

promise verdict, as a result of conflicting opinions, and

the mere affidavits of two jurors as to what was taken

into consideration was not considered by the trial court

to l)e a sufficient reason for a new trial
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Even "a chance or quotient verdict, which was aft-

erwards voted on and accepted by the jury as the legiti-

mate expression of their deliberations, is not ground for

a new trial." Greeley Irr. Co. v. Von Trotha, 108 Pac.

985.

One of the errors set out in the motion for a new

trial (R. 156) was the refusal of the trial court to per-

mit the Dickerson deed to be introduced in evidence, to

show what other land sold for in January, 1906. We
have been unable to find the record of this ofifer in the

transcript.

The authorities are very numerous that what other

lands sold for it not competent. Deeds to land sold in

the vicinity of land condemned are incompetent, no

proof being given of the actual consideration paid or

that the land is similar. Esch v. Chicago M. & St. P.

Ry. Co. (Wis.) 39 N. W. 129. It was also too remote

in point of time. Dickerson may not have realized the

reservoir value of his property or that he was entitled

to that value.

Plaintiff in error in this action claims that no per-

sonal judgment can be rendered against it, while in an-

other action pending in this court. No. 1960, IVeiser Val-

ley Land & Water Co. v. Colonel IV. Ryan, they claim

the right to continue in possession of the land without

paying; that the landowner must, necessarilv, relv on a
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personal judgment, or nothing. The water company

seems to consider this land a waif that they may possess

without price or hindrance.

Apart from any other phase of it, why does the

company complain? It is using the land. It wants the

land. It has but to pay and that ends it. How could

there be prejudicial error? As a matter of fact, the

appeal is from the amount of the verdict rather than the

mere form of the judgment. Bennenghoff v. Tozvn of

Palisade, 108 Pac. 983.

We think the Idaho statute relating to eminent do-

main contemplates such a judgment. Sec. 5224 provides

:

''Payment may be made to the defendants entitled there-

to, or the money may be deposited in court for the de-

fendants and be distributed to those entitled thereto. If

the money be not paid or deposited, the defendants may

have execution as in civil cases. * * *"

A judgment on the verdict of a jury is final, other-

wise, the plaintiff could not have prosecuted a writ of

error.

The Supreme Court of California, under exactly

the same statute, has held that the judgment on the ver-

dict is a final judgment.

Cal. So. R. Co. V. So. Pac. R. Co., 17 Cal. 59,

7 Pac. 123.

Glenn Co. v. Johnson, 129 Cal. 404, 62 Pac.

66.

City of Ahneda v. Cohen, 133 Cal. 5, 65 Pac.

127.
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From what research we have made, it seems that

very few of the states, especially in eastern jurisdictions,

provide for the issuance of an execution in eminent do-

main proceedings, and the decisions from such states are

not authority when applied to a statute like that of

Idaho. We are unable to see how an execution could

issue except on a personal judgment, as it is the invari-

able rule that the levy must be first made on the per-

sonal property of the judgment debtor, and, if that is

insufficient, then upon the real property.

In a proceeding to compel the City of Seattle to

issue a warrant to pay a jud.srment in a condemnation

case, in State v. Humes, 75 Pac. 349, it is said : "If the

judgment is such as is contemplated by the above sec-

tion (Sec. 5676—Second Ballinger's Second Ann. Codes

and Statutes), then they are entitled to their warrant.

We see no reason why it is not such a judgment. It

adjudges the recovery of the money or damages. It is

true, the effect of the judgment when the money is paid

is also to pass title to real estate, but it is nevertheless

a judgment for the recovery of money. Such an ad-

judication was especially held to be a judgment in Plimi

V. City, 101 Mo. 525, 10 L. R. A. 371."

Lewis on Eminent Domain, 3rd edition. Sec. 785,

says: "Some cases hold that it is proper to render a

personal judgment upon the verdict of a jury, in a con-

demnation case, and to award execution, the same as in

common law suits," citing Nebraska cases and Union Ry.
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Co. V. Standard Wheel Co., 149 Fed. 698, 79 C. C. A.

386, and stating that these decisions are not based upon

any provisions of the statute authorizing it.

The Idaho statute specifically authorizes the issu-

ance of an execution, and would seem to leave no ques-

tion that a personal or money judgment was contem-

plated.

THE ALLOWANCE OF INTEREST.

In the fourth assignment of error objection is made

to the allowance of interest from the 4th day of Sep-

tember, 1909, the date of the summons and the com-

mencement of the suit.

The Idaho Statute provides. Section 5221 : "For

the purpose of assessing compensation and damages,

the right thereto shall be deemed to have accrued at the

date of the summons, and its actual value, AT THAT
DATE, shall be the measure of compensation for all

property to be actually taken. * * *"

The Idaho Supreme Court, in passing on this stat-

ute in the case of Spokane, etc., Ry. Co. v. Lieuallen, 3

Idaho, 381 (29 Pac. 854) says: "The value of the land

at the time it is taken, and not its value at the time of

trial, is the measure of damages, and it is error to ad-

mit evidence as to its value at a later date." Also see

Portnenf Irrigation Co. v. Budge, (Idaho, March, 1909)

100 Pac. 1046.

On the trial, the only evidence introduced or of-

fered on either side fixed the value as of the date of
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September 4, VX)9, and the court repeatedly instructed

the jury to find the actual value on that date, what the

land would sell for on the market ( R. 146-147-150).

In Helena Pozver Transmission Co. v. Spratt et al.,

106 Pac. 5 (Mont. 1910), no instruction was given as

to interest and the trial court added it to the amount of

the verdict, and it was said that this was properly done

and that there was not any disputed question of fact

relating to interest for the jury to pass upon.

The authorities are all practically unanimous in

holding that a property owner is entitled to interest

from the time of taking possession of the land. Lewis

on Eminent Domain, page 1320, 3rd edition, says:

"Where property is taken possession of for public use,

whether by consent or wrongfully, and a suit or pro-

ceeding is afterwards commenced for the just compensa-

tion, interest should be allowed from the date of pos-

session. But in some cases interest is only allowed from

the commencement of the suit or proceeding. And where

damages are assessed for property to be afterwards

taken the award or verdict should include from the time

with reference to which the damages are estimated, to

be reduced by the value of the use of the property to

the owner while he continues to have such use."

The Supreme Court of Oklahoma, in the case of

St. Louis E. R. & W. Ry. v. Oliver, 87 Pac. 423, in an

able and well considered opinion cites and discusses

numerous cases holding that interest should be added by
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the court. See pages 425-426-427. Among the cases

quoted is Reed v. Chicago, M. & St. P. Ry. Co. (c. c.)

25 Fed. 886, where the jury was merely instructed to

assess damages as of the date of the condemnation pro-

ceedings, and the court thereafter added interest in the

judgment. IVhiteacre v. vS7. Paul & Sioux City R. R.

Co., 21 Minn. 311, the Oklahoma court says: "Ex-

pressly approves the practice, and declares it to be the

duty of the court, in cases where the verdict of the jury

assesses the damages as of a date of the condemnation

proceedings and prior to the trial, to calculate the in-

terest from the date at which the damages are assessed

to the time of trial, and render judgment for the amount

of the verdict, with the interest added." The cases speak

of interest under such circumstances as being merely a

matter of calculation.

In the foregoing Oklahoma case it is said: "The

case of Allozvay v. Nashville, 88 Tenn. 510, 13 S. W.

123, 8 L. R. A. 123, was a condemnation proceeding.

The jury allowed no interest. No instruction on that

subject was given or reciuested: but after the verdict

was returned, and before judgment was rendered, Allo-

way moved the court to add interest. This the court

refused to do and Alloway appealed, assigning as error

the refusal of the court to include interest in the judg-

ment. The Supreme Court said: "Refusal to add in-

terest was error. In the language of one of the counsel

for appellants, 'if the party in whose favor there is a
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verdict is, as a matter of law, entitled to something addi-

tional, the court may allow it.' Inasmuch as the error

can be readily corrected here, that will be done, instead

of reversing and remanding. This court will render the

judgment that should have been rendered below."

As said in the case last mentioned, if there was any

error in the amount of interest allowed, it would be

ground for a reduction of the amount of the verdict but

not for reversal. From the time of the condemnation

action to the present time, the plaintiff in error has had

the same use of the defendants' lands as though they

had actually acquired title to them. The defendants in

error could not possibly have received any benefits from

their lands after the snow began to fall in 1909, and all

that has been left them from that time to this is the

rather dubious privilege of paying the taxes on their

lands, while they were being freely and exclusively used

and enjoyed by plaintiff in error as though it had actual-

ly acquired title to them. Work commenced on the dam

September 15, 1909, and it had been completed by the

26th day of December of that year. Under the stipula-

tion on March 8, 1910 (R. 44), plaintiff in error was

allowed to fill the reservoir until the time of final judg-

ment in the trial court. There was no evidence intro-

duced or claim made that defendants in error had any

use of the land, the value of which should be deducted

from the interest.

The trial court in its instructions to the jurv, and
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no exception was taken thereto, specifically instructed

that the jury should not take interest into consideration

and that that question was reserved for future considera-

tion by the court. The defendants in error were com-

pelled to establish the value of their lands as of the date

of September 4, 1909, and the question of interest hav-

ing been reserved to the court, it was only fair that in-

terest should be added at the legal rate of seven per

cent from the time at which the value was fixed. The

trial court knew, and it is a matter of common knowl-

edge, that lands in Washington County have been rapid-

ly increasing in value for the past two or three years.

While, in ordinary cases, the fact that the fixing of

the value was placed at a period some nine months

previous to the trial would not make any difference,

under the circumstances surrounding this case, where

land values may even double in six months, the arbi-

trary fixing of the date of valuation works considerable

hardship on the landowners. Having that advantage

and possession of the land, the Weiser Valley Land &

Water Co., after the question was reserved by the court

without objection from it, ought not to complain at

paying interest. It would be interesting to know what

rights it conceives the owners of the property to have

anyway.

The general rule is that interest is to be allowed

from the time of the taking. The taking is the point

of time as of which the damages are to be assessed, and
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the general rule must therefore apply, and interest must

he computed from the taking. Are entitled to interest

as of the date of the taking although the owner is not

required to and does not remove imtil a later date. Hay

V. Commonwealth, (Mass. 1903) 67 N. E. 334.

Interest is computed as of date when damages are

estimated, because damages are not paid when due, and

there is no provision for considering value of possession

in reduction of damages, or as a set-off against interest.

Imbesheid v. Old Colony R. Co. (Mass. 1903) 50 N. E.

609.

Interest recoverable from date of condemnation

proceedings. "This is upon the principle that the land

is regarded as appropriated as of that date." Harlan

Co. V. Haggsetf,, 83 N. W. 170 (Neb. 1909).

In Sioux City, etc., R. Co. v. Brozvn, the court said

:

"It is true, as claimed by the counsel for plaintiff in

error, that there is a hardship in requiring the payment

of interest on the whole amount of the condemnation

money, when, during the time for which it is computed,

a large portion thereof has been lying idle in the cus-

tody of the law. But it would be a hardship, also, to

deprive the owner of the property of its use during the

same time without compensation therefor; and, besides,

it would be a flagrant violation of his constitutional

right to a 'just compensation.' In such case, we think,

a nearer approximation to exact justice is reached by

visiting the loss upon die party at whose instance and
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for whose benefit it was incurred, rather than by putting

it upon the one whose property is forcibly taken from

hini for the benefit of others."

In conclusion, we might state that the record clear-

ly shows that the plaintiff in error had more than a fair

trial in the court below. No witness would deny that

the lands of Colonel and Frank Ryan were suitable for

reservoir purposes. Their lands comprised the center

and larger portion of Lost Valley, where nature has left

nothing to be suggested to make of it a more suitable

or ideal reservoir site. The real value of reservoir and

power sites like Lost Valley is probably little realized

today. A few water and power companies and a hand-

ful of farseeing public men seem to have alone an ade-

quate conception of the fabulous value and great possi-

bilities of reservoir sites like Lost Valley. Under such

a condition a landowner cannot expect the true value

of his property. Lost Valley is more than was claimed

for it by any witness in the trial of this case, and that is

why not the slightest eflfort was made to dispute the

testimony, as to the reservoir site and value, of the four

engineers called as witnesses by defendants in error. In-

stead, after alleging in their second amended complaint

(R. 8) that they proposed to furnish water for and irri-

gate lands in Council Valley and vicinity, Salubria Val-

ley, Middle Valley and other portions of Washington

County, up to the storage capacity of the reservoir, and

"that all of said lands are arid lands and will not pro-
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(luce crops without irrigation, but when water is appHed

thereto will produce abundant crops of hay, grain, fruit

and vegetables, AND THAT ALL OF SAID LANDS
ARE SUSCEPTIBLE OF IRRIGATION FROM
SAID RESERVOIR," the water company sought to

take defendants in error by surprise and to catch them

unprepared by denying that there were any lands what-

ever on which it would be profitable or feasible to use

the water that could be stored in Lost Valley, not even

the Council Mesa orchard lands, in the reclaiming of

which they admit, however, they had enough faith to

invest $200,000. Except for the fact that the engineers,

Wood and Utter, had in the practice of their profession

become well acquainted with much of the land that could

be irrigated with Lost Valley storage water, the water

company would have stood an excellent chance of get-

ting Lost Valley at its own price.

Even though they had ranchers from the neigh-

borhood who would have testified to agricultural

values up to $8,000 for each claim, defendants

in error could not use them. If they did not

know the value for reservoir purposes, they could

not testify to value for any and all purposes to

which the land was adapted, and their testimony would

not have been admitted or would have been error, un-

less, indeed, they were men willing to do like the farmers

who were the sole witnesses as to value for the water

company, testify and Jtick to it that they did know the
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value for all purposes, in the face of repeated admissions

that the lands were valuable for reservoir purposes and

that they knew nothinp[ whatever about that value or

any of the things that would affect it (R. 134 to 145).

From Spring Valley Waterzvorks v. DrinkJionse, 28

Pac. 681, Chicago & E. R. Co. v. Elake, 1 16 111. 163, and

other decisions heretofore cited, it would appear, when

a witness has answered the qualifying question as to

knowing the value, that the court will be slow to reject

the evidence on the ground that the witness is not quali-

fied, or that the proper things have not been taken into

consideration in forming an opinion, and will leave the

jury to judge as to the value of the testimony. Surely

the trial court carried this rule to the limit in permitting

the testimony to stand of the farmer witnesses for the

water company, who took no account of the reservoir

value which these lands are admitted to have. We in-

voke this rule now to uphold the verdict and the judg-

ment of the trial court. There was abundant testimony

to justify a much larger verdict. The water company

did not dare to put on its engineers to show that the

value was otherwise than as testified to by the engineers,

Wood, Burke and Baker. We do not believe that this

court can read their testimony as a whole and not be-

lieve it competent and well founded and that the de-

fendants in error had gone to the limit of expense that

this case will justify to present to the jury the best evi-

dence as to value that the facts, circumstances and
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necessities of the case rendered possible. We feel con-

fident that a casual glance at the testimony of the wit-

nesses to value for the water company will convince this

court that the plaintiff in error made no bona fide at-

tempt to prove the real value of lands in controversy,

that their testimony was both flimsy and ridiculous. If

a new trial should be ordered, we do not know how it

would be possible to offer any better testimony on the

part of defendants in error, unless they should go to

still greater expense to have surveys made to deter-

mine more definitely the land that it would be practical to

irrigate from Lost Volley. More land was shown to be

available than any single engineer proposed to irrigate

from Lost Valley, Tn cross examination the witness,

Burke, was able to test and justify his opinion as to

value being on a practical basis with reference to the

Council Mesa lands alone, and the witness, Wood, was

able to do the same with only the lands around Weiser,

although from their whole testimony it is plain they

took into consideration in a broad way all the land that

it would be feasible to irrigate from Lost Valley. While

we consider the verdict too small, and that the land-

owners are the injured parties: it is better to have an

end to litigation sometime.

We do not believe that this proceeding in error is

being prosecuted by plaintiff in error in good faith, or

with the hope of reversing the trial court, but, being in

possession and having failed to pay the judgment, and
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defendants in error l>eing unal^lc to collect the same, this

means has been taken to delay, harass and annoy. This

case comes within the scope of the second subdivision

of rule 30 of this court, which provides that the court

may assess damages at a rate not exceeding ten per cent,

in addition to the interest, where the wTit of error ap-

pears to be sued out merely for delay.

Respectfully submitted,

Lot L. Feltham,
Frank D. Ryan,

Attorneys for Defendants in Error.
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No. 1942.

UNITED STATES

Circuit Court of Appeals
FOR THE

NINTH CIRCUIT

WEISER VALLEY LAND & WATER COMPANY,
a Corporation,

Plaintiff in Error,

VS.

COLONEL W. RYAN and FRANK D. RYAN,
Defendants in Error.

PETITION FOR REHEARING

Upon Writ of Error to the United States Circuit Court for

the District of Idaho.

To the Honorable, The United States Circuit Court of Ap-

peals, for the Ninth Circuit

:

Your petitioner, the Weiser Valley Land & Water Com-

pany, plaintiff in error in the above entitled cause, respect-

fully petitions your Honorable Court to grant a rehearing

in said cause for the reasons hereinafter set forth. From

a reading of the opinion filed in this cause your petitioner

firmly believes that the Court rendered its decision under a

misapprehension of the facts, and that the far-reaching

effect of the decision and of the doctrine therein announced,

and its conflict with other decisions of this Court and of



other courts dealing with this question, was not fully con-

sidered, and we believe that the decision establishes prece-

dents and lays down rules which should be modified, if not

entirely rescinded, before the decision becomes final.

Your petitioner especially claims error in said decision in

the following particulars

:

1. That the Court allowed defendants in error interest

on the value of their land from the date of issuing summons

and for more than nine months before the verdict of the

jury or judgment of the Court and long prior to your peti-

tioner being placed in possession of the land, thereby giving

defendants in error both the use of the land and interest

upon the purchase money, all of which was contrary to the

statutes of the State.

2. That the Court in its decision erroneously construed

the statutes of the State to authorize a personal judgment

against the condemnor in a condemnation proceeding where

the condemnor had not been placed in possession of the

property by order of Court, thereby depriving the con-

demnor of his right under the statutes to abandon the pro-

ceedings and the public improvement for which the right

of way was sought. That the decision of the Court errone-

ously construes the statutes of the State to mean that a con-

demnor subjects all his property to the satisfaction of the

verdict of the jury or judgment of the Court, regardless of

the fact that the value of the right of way as determined by

the jurs' I'nay render the public improvement impracticable

and impossible of accomplishment and necessitate an aban-

donment of the undertaking, whereas the statute is not

susceptible of a construction placing such hazard on the

condemnor.

3. That the Court in its decision erroneously construed

the statutes of the State and the decisions of the Idaho

Supreme Court to authorize the introduction of evidence in



condemnation proceedings as to mere possible or imaginary

uses of the property sought to be condemned, and of its

possible value in connection with remote and speculative

schemes requiring the investment of large capital.

4. That the Court erroneously held that it was not re-

versible error for the trial Court to erroneously admit ma-

terial evidence in a trial before a jury, when the record

shows that the verdict of the jury was based exclusively

upon such erroneous evidence ; that in so holding this Court

apparentlj^ overlooked the fact that the verdict of the jury

in this case was based entirely upon such improper evidence

so erroneously admitted, and that the error in the admis-

sion was, therefore, not cured by the instructions of the

Court.

ARGUMENT.

I.

hiterest Before Verdict or Judgment.

The Court in its decision in this case holds that a con-

demnor is liable for interest on the value of the land sought

to be condemned from the date summons is issued. In hold-

ing that the owner can reccve.- interest on the purchase

money while he remains in possession and has the use, bene-

fit and profits of the land, we think the Court is clearly in

error.

The decision is based on the language of the statute and

not upon any general law, but we respectfully submit

that the statute is not susceptible of the construction

given it by the Court. There is no common law right

to interest. The right to interest must rest either upon

statute or contract. In the case at bar there was no

contract to pay interest and if there is any authority for it

it must rest upon the statute.



National Bank vs. Mechanics National Bank, 94

U. S., 437;

22 Cyc. 1475, and cases there cited;

Osbom vs. Hendrickson, 8 Cal. 31.

Few of the States have statutes similar to the Idaho stat-

utes on eminent domain. Section 5221 of the Revised Codes

of Idaho fixes the damages to which the land owner shall be

entitled, viz : The actual value of the land taken at the date

summons is issued, and the damages to property not actually

taken but injuriously affected, less the benefits received from

the public improvement resulting to the property not taken.

The statute is silent as to interest. Neither the jury nor the

Court can add to or take from, by way of interest or other-

wise, the amount which the condemnor must pay and the

amount which the owner is entitled to receive under the

statute.

The Idaho statute is a verbatim copy of Section 1249 of

the Code of Civil Procedure of California, with the excep-

tion that the California statute contains the following

clause, which the Legislature entirely omitted from the Ida-

ho statute

:

"If an order be made letting the plaintiff into posses-

sion, as provided in Section 1254, the compensation and

damages awarded shall draw laivful interest from the

date of such order."

It is clear, therefore, that the Idaho Legislature did not

Intend to allow interest even for the period covered by the

California statute, for the interest provision was purposelj^

omitted from the Idaho statute. Even under the California

statute interest cannot be allowed prior to the date of the

order putting the condemnor in possession. In the case

at bar the Court did not put the condemnor in possession.

It is true that the parties about three months before the

action was tried agreed among themselves for filling the



reservoir before the trial of the case, but that was on con-

dition that the defendants in error should be entitled to a

continuance of the case from the March term until the June

term of the Court. Plaintiff in ejror desired the action tried

and damages determined bafore it took possession of the

reservoir. The Court never placed plaintiff in error in pos-

session. So even under the California statute no interest

could be collected even for the period that plaintiff in error

was in possession. The Court, however, charged plaintiff

in error with interest for more than six months before it

was given possession even by mutual agreem.ent, and for

more than nine and one-half months before the trial of the

case.

The California Supreme Court in San Francisco & S. J.

Valley Ry. Co. vs. Leviston, 66 Pac. 473, 474, in considering

the question of interest after verdict—no contention being

made that there could be interest charged before verdict,

says

:

"The remaining objections urgsd by the appellant

are that the judgment did not allow interest on the

amount found by the jury, or require the payment of

the costs as a conditio:! of the final order of condemna-.

tion. It would doubtless be a reasonable provision to

require the payment of casts as a condition of con-

demnation'. But we find no provision of the Code re-

quirina- this condition to be im-:osed. Nor is there any
provision le^uiring interest to be allowed from the

date of the verdict. The only condition impose;! is the

paymen': of 'the sum of m.oney assessed' 'within thirty

days after final judgment,' and that 'when payments
have been made', etc., a final order of condemnation

shall be rendered (Code Civ. Proc. Sees. 1251, 1253).

which seems to exclude the idea of any other condition

being proper than 1he one specified."

The statutes of Utah, on this subject, are identical v.-ith



the Idaho statutes, and the Supreme Court of that State, in a

well considered opinion dealing almost entirely with the one

question of interest, reviews the authorities and holds that

the statutes (which as aforesaid are identical with the Ida-

ho statutes, construed by this Court in the case at bar) do

not authorize interest to be charged against the condemnor.

The decision is so directly in point, and being a construction

of a statute identical with the one here in question, we quote

from it at length. The case referred to is that of the Ore-

gon Short Line Ry. Co. vs. Jones, 80 Pac. 732. The Court

says

:

"Mr. Justice Gray, in considering a proceeding for

condemnation somewhat analogous to the one herein,

where it was claimed the land owner was entitled to

interest from the filing of maps and the giving of

notice, observed : 'Under the circumstances, and by
the express provision of section 18 of this act (Act

March 2, 1893, c. 197, 27 Stat. 537), the United States

are not entitled to possession of the land until the

damages have been assessed and actually paid. The
payment of the damages to the owner of the land and
the vesting of the title in the United States are to be

. contemporaneous. The Constitution does not require

the damages to be actually paid at any earlier time,

nor is the owner of the land entitled to interest pend-

ing the proceedings.' Bauman vs. Ross, 167 U. S. 548,

17 Sup. Ct. 966, 42 L. Ed. 270. In 15 Cyc. p. 744 it is

said : 'According to the weight of authority, the owner
of land condemned is entitled to interest, to be allowed

from the time of the taking ; and the fact that there has

been a delay for many years in bringing a petition for

damages seasonably filed to a hearing is immaterial, as

it is in the power of either party to bring it to trial.

Where, how^ever, by constitutional and statutory pro-

visions, the party who seeks to condemn is not entitled

to possession until the damages have been assessed and
actually paid, it has been held that the owner of the



property condemned is not entitled to interest on the

sum assessed as damages for the taking,' In Shoe-

maker vs. U. S., 147 U. S. 282, 13 Sup. Ct. 361, 37 L.

Ed. 170, it was said: 'It is true that by the institution

of proceedings to condemn the possession and enjoy-

ment to the owner are to some extent interfered with.

He can put no permanent improvement on the land, nor

sell it, except subject to the condemnation proceed-

ings. But the owner was in receipt of rents, issues,

and profits during the time occupied in fixing the

amount to which he was entitled, and the inconveni-

ences to which he was subjected by the d^lay are pre-

sumed to be considered and allowed for in fixing the

amount of the compensation.' In South Park Com'rs

vs. Dunlevy et al., 91 111. 49, it was said : 'On petition

to condemn lands for public use, the compensation to

be paid must be fixed by the valuation of the property

at the date of the filing of the petition, and not at the

time of the trial. * * * Under proceedings to

condemn land for public use, the filing of the petition

is not a taking of the property, and it would be a

trespass to take possession before the damages are

ascertained and paid. The owner, having the right to

the use of the land until the damages are paid, is not

entitled to interest on the value of the land from the

commencement of the suit to the trial. While a por-

tion of section 499, lewis on Eminent Domain, tends

somewhat to the support of appellants' claim, yet, when
read in connection with the cises cited in suT?port of

the text, it is evident the v\'r:ter meant the language

there used to apply to such cases as cited by him, il-

lustrating the text. And the cases cited are, too. those

allowing interest from he time when the award deter-

mines the amount of liability, or from entry by or pos-

session of the condemnor, or from the filing of the com-

plaint by the land owner to determine his com^-^ensa-

tion, where entvy and possession had already been

made ?nd had. In those cases holding the compensa-

tion to be paid mu:=!t: be fixed by the valuation at the
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date of the filiijp: of the petition for condemnation, we
do not find any of them where interest was allowed

from that date, or where anything more was given

than the actual value of the land actually taken or to

be taken. Chicago, etc., R. Co. v. Catholic Bishop, 119

111. 525, 10 N. E. 372; Burt v. Wigglesworth, 117 Mass.

302 ; M. P. R. Co. v. Hays, 15 Neb. 224, 18 N. W. 51

;

Oregon, etc., R. Co. v. Barlow, 3 Or. 311.

"Considering again our statute, it is quite clear it ex-

cludes any claim to interest, at least such as is here

made. It says in plain terms that the 'actual value at

that date (service of summons) shall be the measure

of compensation for all property to be actually taken,'

etc. ; that is, the Legislature has said the actual value

of the land—no more, no less—shall be the compensa-

tion to be assessed. Within 30 days after final judg-

ment plaintiff must 'pay the sum of money assessed.'

He can pay no less. The statute does not require him
to pay more. He has 30 days within which to make
that payment. To also allow interest to be computed

in the verdict, the 'measure of compensation' is some-

thing more and in addition to the 'actual value' of the

property at the date of service of summons. When the

statute says the actual value of the land to be actually

taken shall be the measure of compensation, and that

plaintiff shall have final order of condemnation upon

the payment of the sum of money assessed, it has ex-

cluded all other conditions. San Fran. & S. J. V. Ry.

Co. V. Leviston, 134 Cal. 412, 66 Pac. 473. To allow^

appellants' claim of interest to prevail, we are obliged

to read something into the statute not found there.

Nor does it come within any of the rules of the cases

where interest has been allowed. Here there has been

no entry or occupation of the property. Nor was there

any time prior to the verdict of the jury when the

amount of plaintiff's liability had been determined.

Nor was there anj' time when it could have taken pos-

session and given a writ of assistance therefor until

final judgment and order of condemnation. And the



authorities seem to be that one or more of these things

must be shown to entitle the land owner to interest.

We are therefore of the opinion that the court did not

err in refusing the request of appellants.

"The judgments of the lower court are affirmed, with

costs of this appeal awarded against appellants."

The Supreme Court of New York in Hammersley vs

Mayor, etc., of New York City, 56 N. Y. 533, in discussing

this question said:

"By the act of 1818 the debt did not become payable

until the expiration of the four months, and no liabil-

ity for interest before the debt is payable is imposed

by the terms of the statute. It would requii e very clear

evidence of legislative intent to tvarrant such constric-

tion of the statute as ivould give the owner both the use

of his land and the interest upon the purchase money."

(Our italics.)

The law does not make a party liable for interest until he

is in fault for not paying the principal.

No interest can be legally claimed but by virtue of a stat-

ute or contract, and in the absence of either the Court can-

not in a condemnation suit charge the condemnor with in-

terest in addition to the damages which the Legislature has

determined the land owner shall be entitled to.

Norris vs. Philadelphia, 70 Penn. State, 332.

People vs. Twp. Board of Le Grange, 2 Mich. 187.

The cases cited in the opinion filed in this case should no':

oe considered authority under the Idaho statute. They were

based upon statutes radically different and wheve the legis-

lative intent was not so clearly expressed as in the Idaho

statutes, and in none of these cases was interest allowed

from the commencement of the suit. The Court only at-

tempted to allow interest from the time of the "taking".

Under the Idaho statutes and under the statutes of nearly



10

every State, the condemnor is required before he can con-

demn, to seek in good faith to purchase at its fair value and

not to burden the Court with condemnation proceedings ex-

cept where it has been impossible to agree with the owner

on the value of the property sought to be condemned.

Under the construction placed upon the Idaho statutes

by this Court, ii must be clear that it will be impossible to

ever again settle such matters out of Court, for if the owner

declines to sell he may remain in possession, having the full

use, benefit and enjoyment of the property during the con-

demnation proceedings and may recover interest on the en-

tire value thereof from the date the suit was commenced or

the summons issued. And should he recover more than the

condemnor can afford to pay he may have a personal judg-

ment against the condemnor, and if he can, on execution

issued thereon, collect any sum less than the full amount of

the judgment he may hold both the property and the amount

collected

!

The land owner cannot be expected to voluntarily agree

to sell the property required for a public improvement at its

fair market value, when he is given such advantageous posi-

tion in the condemnation proceedings. The result of the

construction placed upon the statute is,— (a) to encourage

litigation and not the settlement of disputes out of Court,

and (b) to discourage public improvements and retard the

development of the State. Before such construction is

placed on the statutes the legislative intent should be such

as to permit of no other construction.

In view of the construction given by the Supreme Court

of California and the Supreme Court of Utah to statutes

identical with the Idaho statutes, we respectfully submit

that the decision of the Court on the question of interest

should at least be modified.
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II.

Personal Judgment.

We think a harmonious construction of the various sec-

tions of the statutes on eminent domain must lead to the

conclusion that after the damages have been assessed or

the value of the land determined by the jury it is optional

with the condemnor whether to take the property or aban-

don the public improvement which it has undertaken. The

legislative intent should be very clear, indeed, before the

Court would be justified in holding that the condemnor

when it undertakes to condemn property for a public use

Jiazards all its property and subjects it all to ivhatever judg-

ment may be entered in the condemnation suit. We cannot

believe that the legislature intended to impose such hazard

or risk upon public service corporations or those engaged

in the promotion or development of the public resources

or on the agencies of the State endowed with the power

of eminent domain. There could be no reason for giving

the land owner a personal judgment. It is not to be pre-

sumed that his property has been assessed at more than its

actual value, which is what the law req[uires in such cases,

and in the event it has not (and the owner not being re-

quired to part with the property until he is paid the value

as assessed by the jury), there can be no reason for giving

the owner a personal judgment against the condemnor. His

land is deemed in law the equivalent of the money judg-

ment, and why should he part with the land and proc?ed to

collect under the judgment?

The provision in regard to execution, found in Section

5224, relates only to cases where the commissioners, author-

ized to appraise the value of the property before a hearing

can be had in Court, have placed on the property a valua-

tion lower than that found by the jury upon the trial.
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Under Section 5226 of the Idaho Revised Codes the con-

demnor may have the property assessed by the commission-

ers in the first instance upon ten days' notice to the owner,

and upon the report of the commissioners being filed, the

condemnor may deposit with the Clerk of the Court the

value of the property as found by the commissioners, and

take possession of the land under order of Court. If the

owner be dissatisfied with the value as found by the com-

missioners he may decline to accept the money, but he must

su7'render the possession to the condemnor and he may have

the value determined by a jury at the next term of Court.

Should the verdict of the jury exceed the amount deposited

by the condemnor, it would be proper to give the owner a

personal judgment, for he has then been dispossessed of his

property and has no other relief than a judgment against

the condemnor, and that judgment would be of little value

if execution could not issue on it. If the judgment is not

paid he may then have restored to him the land of which

he has been dispossessed by the condemnor under order of

Court, as provided in Section 5224.

The cases cited on page 14 of the brief of plaintiff in error

sustain the position here contended for.

The Supreme Court of Illinois in Bloomington v. Miller,

84 111. 621, says:

"A judgment that the owner of property taken shall

unconditionally recover any given amount of the city

was wrong. The city is under no legal obligation to

pay any money whatever, unless it chooses so to do.

The city has the right to abandon the improvement.

This proceeding merely fixes the amount to be paid

before the property can lawfully be taken."

The Supreme Court of Colorado in Dolores, etc., Land &
Canal Company v. Hartman, 29 Pac. 378, says

:
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"The judjjment in condemnation proceedings is al-

ivays conditional. Thereunder the petitioner may pay

the award, and take title to the property, or he may
abandon the proceedings, and thus incur no liability

for the sum awarded as the value of the property. And
this is true, even in cases where, by virtue of the stat-

ute he has abandoned preliminary possession pending

trial."

The Supreme Court of Kansas in Florence, etc., Co. v.

Lilly, et al, 43 Pac. 857, says

:

"As to the amount found as the value of the real

property taken, no personal judgment should be rend-

ered. The Court should find such value in damages in

the nature of an award * * * After the judgment

is rendered in a case of this kind, then the railroad

company may take the land or not, at its option.

* * * But, until it pays for the land, it gets no

title.'
"

The far-reaching effect of a doctrine that denies the con-

demnor the option of abandoning the public improvement,

upon payment of the costs incurred, in the event the value

placed upon the property is so large as to render the im-

provement impracticable, is such that we think the language

of the statute should not be susceptible of any other con-

struction before the Court should construe it so as to throw

such hazard and such penalty up an the condemnor. It

must be conceded that such construction will greatly tend

to discourage public improvements.

No decision of .he Idaho Supreme Court will justify such

construction of the statute.

In a recent decision (not yet reported) the Idaho Supreme

Court says:

"The action in condemnation is purely an action ti

determine the value of the property sought to be taken.
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No title can pass to the condemnor until after the pay-

ment of the value of the property has been made."

There is nothing in that statement to indicate that the

owner of the property may hold both the property and a

personal judgment against the condemnor, upon which exe-

cution may issue. Unless the entire judgment can be se-

cured on execution the owner cannot be dispossessed, but

may continue in the possession, use and enjoyment of the

property. Should he collect anything less than the entire

amount of the judgment, principal, interest and costs, it

would seem under the decision in the case at bar that the

owner may hold all that he collects as itfell as the property

sought to be condemned.

We resuectfully submit that the question involved is of

such moment, and that there is such doubt concerning the

construction which the Court has placed on the Idaho stat-

utes, that a rehearing should be granted and the question

further considered before the decision becomes final.

III.

Speculative Damages.

The decision of the Court approving the admission of

testimony as to mere possible and speculative uses requiring

the investment of more than $800,000.00 before the prop-

erty could be utilized, seems so at variance with all reported

cases and the authorities on the subject, and is of such far

reaching effect that we believe the Court should consider

that question further before it commits itself to such a doc-

trine. The suggestion of the Court that the jury could not

have been led astray by such evidence because of the cau-

tionary instructions of the trial court is in direct conflict

with the well known principle that the erroneous admission

of material evidence in a trial before a jury is ahvays re-
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versible error, unless it can be properly said that such ad-

mission wasTzlearly without injury.

United States vs. Honolulu Plantation Co. (9th

Circuit) 122 Fed. 581, 58 C. C. A. 279.

Mexia vs. Oliver, 148 U. S. 664; 37 L. Ed. 602.

Boston & Albany R. R. Co. vs. O'Reilly, 158 U. S.

334; 39 L. Ed. 1006.

In the case at bar the record does not show that the jury

ivere not misled, but on the contrary it shows in most posi-

tive form that they were misled. There is in the record

(pp. 157-159) the affidavits of two of the jurors showing

how they arrived at the damages, and those affidavits show

conclusively that the only thing considered by the jury was

the evidence erroneously admitted in regard to the specu-

lative and imaginary uses to which the property might be

devoted. The error which results from introduction of such

testimony has been clearly demonstrated since the trial of

the case. The land referred to in the affidavits of the jurors,

which they thought it was possible to reclaim from the res-

ervoir in question, is now contracting for water from an-

other system and will never be irrigated from the reservoir

involved in this case.

While the affidavits of the jurors cannot be used to im-

peach the verdict, at the same time it is strong evidence in

this case that the jury were misled by the speculative

schemes testified to by the witnesses for defendants in error,

and in the face of those affidavits the Court cannot indulge

in the presumption that the jury ivere not misled.

In none of the cases cited by the Court in support of the

proposition that evidence may be introduced as to the vari-

ous uses to which the property may be devoted, was the:?

any attempt made to go to the extreme which the defendants

in error did in the case at bar. The decision in this case

removes all limits and restrictions on the introduction of
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testimony in condemnation suits. The condemnor comes

into Court wholly unprepared to combat imginary uses

which the defendant and its counsel may conceive that the

property with the investment of large capital may be de-

voted to. No condemnor can safely go into court under the

rule laid down in this case. The value of the land as given

by the witnesses was based not upon its present condition

but upon what it would be worth after an investment of

$800,000.00 or more, in the construction of irrigation works.

(Record pp. 79-80).

We submit that no case can be found where such testi-

mony has heretofore been permitted without the case hav-

ing been sent back for retrial. It seems to us fundamentally

wrong, and inherently unjust. The testimony is quoted at

some length in the brief filed by plaintiff in error in this

case, and we deem it unnecessary to repeat it here, but we

beg to refer to the testimony of the witnesses as found on

pages 16 to 30 of said brief. The impracticability of the

schemes testified to by defendants in error, and their wit-

nesses, is clearly apparent and the figures given were not

based on examinations or definite estimates. It was- the

wildest kind of conjecture. No business man would con-

sider for a moment investing a dollar upon the examinations

v\'hich the witnesses had made as to the possible uses to

^^•hich the land could be devoted.

It is true that much of the testimony showing the in-

competency of :he witnesses to testify, and the unreliability

of the testimony, and the impossibility of the schemes re-

ferred to by the witnesses, was brought out on cross-exam-

ination, but that does not change the proposition that wit-

nesses should not be permitted to testify as to values based

upon conjectures and speculative schemes which would re-

quire an investment of $800,000.00 or more before the land

could be rendered useful or valuable in connection with such
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schemes. Such testimony we submit has been condemned

by all the authorities whenever the attempt has been made

to inject it into the case. As stated in our brief, the only

case where such attempt has been made to which our atten-

tion has been called, is that of San Diego Land & Town Co.

vs. Neale, 78 Cal. 63, but in the second appeal in that case

the court says, (88 Cal. 50-60) :

"In the case at bar the opmion of some of the wit-

nesses was based on speculative and conjectural calcu-

lations of expenditures and profits for a period of five

years and considered on a basis of ten years' use of

the property in controversy, in connection with the

property owned by the plaintiff. The facts and figures

relied on in support of these opinions not only threw

no light on the question, but must have operated to

confuse and mislead the minds of the jury. * * *

The following authorities establish the proposition that

the compensation to be awarded the owner of the Ian I

condemned cannot be based upon the value of the prop-

erty to the person or company in charge of the public

use, nor by its necessities, and that it is not prope.- to

take into consideration the profits which may result

from the use of the land, especially where the profits

depend upon the expenditure of large sums of money
in carrying out the contemplated enterprise. (Citing

authorities.) * * *."

And later on in its decision the Court says:

"Bid to attempt to ascertain the value by estimating

the costs of ivorks neces-^ary for its use for a particnlar

purpose, the costs of operation, prospective sales and
estimated profits, increased demands through groivth

of population, etc., requires 'a degree of refinement in

the measure of values which seems to us totally incom-

patible with the gross estimates of common life. * * *

The gross estimates of common life are all that courts

and juries have skill enough to use as a measure of
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value. All other measures are necessarily arbitrary

and fanciful.' " (Our italics.)

We think the Court erroneously construed the statements

found in some of the decisions to the effect that the owner

had a right to sho\v "a fair market value of the land in

view of all the purposes to which it is naturally adapted."

The expression "all the purposes" as used by the courts

means only such purposes as the property can reasonably

be devoted to without the investment of large capital. It

has never been held to mean speculative schemes, the prac-

ticability of which has not been definitely determined, and

which will require, as in the case at bar, several hundred

thousand dollars to make the same possible.

This Court quotes from the decision in Sacramento

Southern Ry. Co. vs. Heilbron, 104 Pac. 979. We respect-

fully submit that that case sustains our position. The Court

therein says:

"Such evidence opens wide the door to unlimited va-

garies and speculations concerning problematical prices

which might under possible contingencies be paid for

the land, and detracts the mind of the jury from the

single question—that of market value—the highest sum
which the property is worth to persons generally, pur-

chasing in the open market in consideration of the

land's adaptibility for any proven use."

We think this Court erroneously construed the decision

of the Supreme Court of Idaho in Portneuf-Marsh Valley

Irrigating Co. vs. Portneuf Irrigation Co., 114 Pac. 19. In

that case there was no attempt to introduce evidence of the

kind which we find in the case at bar. That case involved

the condemnation of a right of way for a canal through the

irrigation canal of another company, and involved simply

the enlargement of the present canal. In that case there
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was from necessity no market value of the narrow strip of

land required to be taken out of the canal in order to ac-

complish the enlargement. It necessarily had no value in

the open market, and the question was, under the peculiar

circumstances obtainmg, whether the owner of the existing

canal, because of its inability to show a market value, could

introduce any testimony tending to show the value to the

condemnor of the property taken. Whatever rule was an-

nounced in that case must be confined and limited to the

peculiar circumstances which there obtained.

We think it would be doing the Idaho Court a gross in-

justice to extend the rule to condemnation proceedings in

general, or to say that that court has countenanced a rule

that would permit the introduction of testimony based on

speculative schemes and the investment of large capital,

such as we have in the case at bar. No such attempt was

made in the Idaho case referred to, and no such attempt

was made in the case from Iowa, from which the Idaho

Court quoted. In the Iowa case referred to in the Idaho

decision, the Court lay down the rule that the true measure

of damages is the value of the property as a whole in the

condition it was in at the date of the condemnation, and the

Court there simply approved the rule which permitted the

owner to show that he had been engaged in business on the

town lot, sought to be condemned, for sixteen years, and

had an established business which was valuable to him be-

cause of its peculiar location, and that this tended to in-

crease the value of the property. The decision was by a

divided court, and we think it would be an injustice to the

Iowa Court to say that the rule sustained by the majority

of that Court was ever intended to be extended to facts and

circumstances such as we have in the case at bar.

We submit, therefore, that the decision of this Court is

not sustained by the authorities cited in support of it. It
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should be remembered, also, that there ivas abundant evi-

dence in this case a,s to the market value of the land. Sev-

eral witnesses testified that the land was worth only from

$8.00 to $12.00 per acre. The testimony of these witnesses

will be found on pages 16 to 19 of the brief of plaintiff in

error. In that respect this case differs radically from the

Idaho case above referred to.

Wherefore, we respectfully submit that the questions in-

volved in this case are of such importance and such doubt

exists in relation to the decision that a rehearing should be

granted, and counsel permitted to submit further author-

ities on, and further present the questions involved, to the

end that no injustice may be done to anyone, and that a doc-

trine of such far reaching effect as that announced by this

Court in its decision may not be finally adopted without a

full consideration of its effect and consequences, not only to

the parties to this action, but to litigants generally.

Respectfully submitted,

RICHARDS & HAGA,>^
Attorneys for Petitioner.














